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Introduction 


Gill) 45.53 Qboy5 ayes 9h 6 Geka all A jie (Ae (oll a Las 
4a) gi Alea 3 ya; Seis Cilasitvall Gods als Clea, 


All praise belongs to ALLAAH, who has elevated the status 
of the Mu'mineen by means of his Noble speech and 
elevated the rank of the Ulama_ by(granting them 
understanding of)the meaning of His Book (the Quraan). He 
has bestowed upon those who extract rulings (of Shariaat) 
from amongst them (the Ulama) with increased favour and 
reward. 


adGals dias cof (le AUN y alatals Zl) le Si ltall 





May peace descend upon His Nabi (Hadhrat Muhammed (}) 
and his Sahabah, and salutations upon Imaam Abu 
Hanifah | and his students. 























The principles of Fiqh 
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The Usool(principles)of Fiqh(jurisprudence) are four; 


1- The Book of ALLAAH (the Quraan), 

2- Sunnat of Rasulullaah 0 (Hadeeth), 

3- Ijmaa(consensus)of the Ummat(of Rasulullaah 
4- Qiyaas(deduction). 
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It is necessary to research and discuss each of these 
Usool(principles)separately so that one will be able to 
understand the method in which the Ahkaam/(/aws)of 
Shariaat are derived. 
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Section One 





The Book of ALLAAH 
il GUS 4 59) Gadi 


The first section, (deals with the methods in which laws are 
derived from the) Book of ALLAAH". 


Lesson one 


Khaas and Aam 


cakes kg cocked hy 85 looked 


Gi) dal 


Khaas is a word which refers to a specific meaning or 
object without referring to anything else. An example of 
Khaas of an individual is the name Zaid (this refers 
specifically to the individual whose name is Zaid and negates 
all other individuals), in specifying a class is the word Man 





'The Book of ALLAAH is the Quraan which ALLAAH Ta'ala revealed to Rasulullaah , 
which has been recorded and narrated with Tawaatur (i.e. it is reported in every generation by 
such a large number of people such that it is inconceivable for it to have been a lie.) 
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(this refers specifically to the male gender and not the female 
gender) and an example of specifying a species is the word 
human (This refers specifically to the human species and not 
es ee such as Se auiials etc ea 
Lag ya WGK Gita Lj BAe 


Aam is a word which refers to a number of individuals or 
items of a group (at the same time), either by the word being 
plural such as the word Muslimeen or Mushrikeen (which 
refers to all of the Muslims or Mushriks at the same time), or 
in meaning such as the words ¢ (whoever) and 
(whatever). 


The iis of Khaas 


Juah ess Sel gsi aah Gab Bal Noah oath 
abla le Ay SUL ans YI 5 Lag Sard 


The ruling of Khaas is to practise upon it entirely without 
any doubt. If Khabar Wahid (Hadeeth) or Qiyaas 
(deduction) comes in opposition to it (a Khaas word of the 
Quraan); if it is possible to practice on both (Khabar Wahid 
or Qiyaas and the Khaas of the Quraan) without altering the 
ruling of Khaas then we will practice on both (Khabar 
Wahid or Qiyaas and the Khaas of the Quraan) and if this (to 
practice on both Khabar Wahid or Qiyaas without altering the 
ruling of Khaas) is not possible then we will practice upon 
the Khaas and disregard the Khabar Wahid or Qiyaas. 
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Example one 


aiid) Aled GU fis y/8 UE Syed Gia} (Mad als Ga ¢ valle 
ol GSA Dak 5s 4 Cael) Can ple 28 ad a Lb Gol 
Aas vais Os osu Seb Olek Cs8Lill « 4a}) Cad LS bY 
oh 5s Saal Gas ¢ ai) gle a 2s bl anal 8 Liisi 355 
Yeh oe vales ya GY Gall lodge Saal) Oi a 5 Sebel! 
(SUaN as ay Coall hy SN Gandy heh Oh GLI Aa ey) 


An example of this (disregarding Qiyaas for Khaas) is the 
verse of the Quraan; 


{16528 AE Gat ha} 


"Divorced women should wait (should abstain from 
remarrying) for three courses (after divorce, called 
Iddah)." (Surah Bagarah: 228) 


The word "three" is Khaas, representing a (single and) 
specific amount (i.e. Three, no more and no less) and it is 
therefore compulsory to practice upon it (completely). If we 
were to say that the word 's 9.3" (courses) refers to 'J¢5' 
(purity), as Imaam Shaafie (| has, because the word purity 
is masculine plural (whereas the word "three" is feminine and 
the rule of Arabic grammar is that if a number is feminine then 
its subject will be masculine) and not the word Haidh (which 
is feminine in usage). The Quraan has used a plural which is 
feminine (the word ‘'A' - three) which proves that its 
subject is masculine plural which is ',¢+'- purity, then we 
will have to abandon practicing on the Khaas (if we accept 
the opinion of Imaam Shaafie || because those who regard it 
('¢.4’-courses) to refer to purity will not be able to complete 
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three complete courses of purity but rather it will be two 
and a portion of the third, in which the Talaaq was issued. 


cal S55 ABNAN Aces 8 Aad 3) AKA Ia Ue @ AS 
BT Kisall GULY5 tll 5 Saltbity hl 1K 
Sh pall IKI Val jun ails lad 43! e555 GUIs litt 
waland B'S a 


As a result of this (difference of opinion), the rulings differ 
with regards to reconciliation (between the spouses) in the 
third Haidh (Ahnaaf say the husband has the right to 
reconcile as she is still in her Iddah) and its termination 
(Imaam Shaafie says they cannot reconcile because her Iddah 
has terminated), permissibility of marrying another (in the 
third Haidh, which according to Imaam_ Shaafie is 
permissible because her Iddah has _ terminated)and its 
impermissibility (according to Ahnaaf because she is still in 
her iddah), the ruling of remaining in the house of iddah 
(according to Ahnaaf she cannot leave the house of Iddah as 
she is still in her iddah) or leaving (according to Imaam 























Shaafie |) her Iddah has terminated and she can therefore leave 
the house).(There is also a difference of opinion; whether is it 
compulsory to provide)Housing and maintenance (according 
to Ahnaaf it is Waajib because she is still in Iddah whereas 
Imaam Shaafie says it is not as her Iddah has terminated), 
(permissibility of) Khul'a and Talaag (Ahnaaf say Khul'a can 
be made as well as another Talaagq issued as she is still in 














Iddah whereas Imaam Shaafie (| says it is not permissible), 
marrying the sister of the wife or a fourth besides her 
(Imaam Shaafie |] says it is permissible as her Iddah has 
terminated and as a result is no longer his spouse thus making 
it permissible for him to marry her sister and take a fourth wife 
as opposed to Ahnaaf who say it is impermissible because she 
is still his spouse on account of her Iddah still being 
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incomplete), as well as the many rulings with regards to 
inheritance (Ahnaaf say that if anyone of them pass away in 
the third Haidh then the other will inherit as before the 
termination of the Iddah they remain married whereas Imaam 
Shaafie (| says they will not inherit from each other as her 
Iddah has already terminated). 














Example Two 


Gold {Seals 5) Gd apie Les La Lidle Sj (ad Salis ALS, 

Jie GMa Me: pall GEL ay Gaal U5 Sa Ge ll asl) 8 

LS ESSN shy UV 58 pe ad Mla Sac 588 La oath 
AGEN a5. 5d aN 5 


Similarly (another example of disregarding Qiyaas for Khaas) 
is the verse of the Quraan; 


(agels 3! Ga ale Liao la dle SB} 


"Indeed We are aware of what (injunctions) We have 
stipulated (especially) for them (the Mu'mineen) with 
regards to their wives." (Surah Ahzaab: 50) 


(the words "We have stipulated) is Khaas (specific) in the 
stipulation of the amount of Mehr (dowry) and therefore we 
will not abandon practicing on it by making Qiyaas 
(deducing) that it is the same as a monetary transaction and 
thus regard it as such by leaving the stipulation of Mehr to 
the opinion of the spouses, as Imaam Shaafie || has. 


call oe Stell at HG Se ile € 28 
Aidit, ail ub iS Se es 5 fag ad cll 1) 
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As a result of this (Imaam Shaafie |] equating Nikaah to a 
monetary transaction he says that)remaining engaged in Nafl 
Ibaadat is superior to performing Nikaah, and it is 
permissible (for the husband to) terminate the Nikaah with 
Talaaq in whichever manner he desires either by issuing 
them all at once (in one period of purity as opposed to Ahnaaf 
who regard such a Talaagq as Bid'ah) or separate (one in each 
consecutive period of purity) or even all three (Talaaq) at 
once (is regarded as permissible by Imaam Shaafie \\ as 
opposed to Ahnaaf who regard the one who issues such a 
Talaagq as a heinous sinner). (In addition since Imaam Shaafie 
has equated Nikaah to a monetary transaction he says 
that)The contract of Nikaah is annulled by Khul'a (whereas 
Ahnaaf say that Khul'a is a Talaaq-Baa'in). 






































Example three 


2585 A Galk {C poe in Sti As) alas Salsé ALS; 
Lali ASC ae Sotho (5 95 Ly nal S385 9 al yall Go CAB 
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Similarly (an example of disregarding Khabar Wahid for 
Khaas) is the verse of the Quraan, 


foie 155 AM SS} 


"(If he divorced her the third time then she is not lawful for 
him thereafter) until she marries another husband."' (Surah 
Bagqarah: 230) 


(the words "She marries" is Khaas which means that the 
person who actually contracts the marriage is the woman) 
which is Khaas in Nikaah being correct if carried out by a 
woman so we will not abandon acting on it (Khaas) because 
of what has been narrated from Rasulullaah (|, ''Whichever 














Usool Shaashi 


women will perform her Nikaah without the permission of 
her Walie (father or Shar'ie representative) then her Nikaah 


is invalid, invalid, invalid" (as Imaam Shaafie | has). 


RNs AGN, Seal 2513 (bl OS 8 Gall As eos 
plod ail) Cipla le « ea lat 33 lS sod) 395 


Sede ys yaliall 65138) Le GD ala al 














As a result of this (difference of opinion that a woman can 
perform her own Nikaah according to Ahnaaf but according to 
Imaam Shaafie | the Nikaah is invalid) there is difference of 
opinion regarding the permissibility of intercourse (Ahnaaf 
say it is permissible as the Nikaah is valid but according to 


























Imaam Shaafie |) intercourse is impermissible as the Nikaah is 
invalid), incumbency of Mehr (dowry), maintenance and 
housing (Ahnaaf say it is compulsory on account of the Nikaah 








being valid and Imaam Shaafie || says it is not as the Nikaah is 
invalid), whether Talaaq is valid (according to Ahnaaf it is 
valid whereas Imaam Shaafie says it is not as the Nikaah is 
invalid), and(if)Nikaah (with the same person is valid) after 
issuing three Talaaq(in this Nikaah) according to the 
opinion of the earlier Shaafie scholars (Ahnaaf say Nikaah is 
only permissible after 'Halalah', i.e. she marries another 
person, consummates the marriage and is divorced after which 
it will be permissible for her to remarry the first husband, 





























whereas Imaam Shaafie (| and the earlier scholars of the 
Shaafie Madhab on account of the Nikaah being invalid say the 
three Talaag did not apply and it is therefore permissible for 
her to marry)as opposed to the stance adopted by the latter 
Shaafie scholars (who hold the same view as Ahnaaf that it is 
only permissible for her to remarry the first husband after 
‘Halalah'). 
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Definition of Aam 


aie: * 


Aam (A word which refers to a number of individuals or items 
of a group at the same time) is of two types; (the first is) Aam 
in which some of it (the individuals or items of the group) 
have been excluded and (the second is) Aam in which 
nothing (none of its individuals or items) have been excluded. 


Aam Ghair Makhsoosul Ba'adh 


Saal 051 GS ca Gold Aji i Go Ae Gad gl oall aualu 
alas Yay 


The(the ruling for) Aam in which nothing has_ been 
excluded(known as 'Aam Ghair Makhsoosul Ba'adh) is the 
same as Khaas in that it is incumbent to practise upon it 
entirely without any doubt. 


Example One 


Gaile SoSke (55 ‘yaall Sl La Se5 5 1G) & gla 15) Ui Se le 5 

La Aas G8 (5 LN AAR La aed 158 aladll GY Gata! ale 

OSS hate 183) gals 5 GLa Ge Sag Le Gad Ushi Atle 
Kcateall Me (aliall a; Saal AG Vy & yadall ga 2158 


Based upon this (That 'Aam Ghair Makhsoosul Ba'adh' is the 
same as Khaas in that it is incumbent to practise upon it 
entirely without any doubt) we say, when the hand of a thief 
is cut after the stolen item has been lost, then 'Dhamaan (to 
claim the value of the stolen goods from the thief) will not be 
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Waajib because cutting the hand of the thief is punishment 
for all the crimes the thief has committed as the word 'W' 
(in the verse, 


"GOS Le 2) 58 Lagiall I yebaile 48 LN, GL" 


As for the male and female thief, cut of their (right) hands as 
punishment for what (all) they earn {from the sin of stealing} )is 
Aam and includes all (the crimes) that the thief perpetrated 
and in making 'Dhamaan' Waajib, the punishment (instead 
of being one) will be increased (as then the punishment will be 
two; cutting off the hand and 'Dhamaan'). We will not 
abandon practicing on it (the general and comprehensive 
nature of Aam, that cutting off the hand is the punishment for 
all his crimes) by making Qiyaas (comparing it) to Ghasab 
(forceful seizure, hijacking, etc, as Imaam Shaafie has). 














Proof that '' is Aam 


CUE NS) Med Bil Aaa) Sass G0 KS Le Ale te 4ald Gf le GaN 


LSE GAA 5A HH ENE alah Ca Le GK Gi a I Legal 
(RS Y 445 


The proof that the word '&' is Aam is what Imaam 
Muhammed [| has mentioned, "If a master tells his female 
slave, "If what (all) is in your womb is a boy then you are 
free'' and then gives birth to (twins) a boy and a girl then 
she will not be set free (because the word '\' includes and 
refers to all and everything that is in her womb). 
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Example Two 


(si Ale Salli {oloall ¢ Gea pa La 151588} (sled a3 (4 U3 alle 5 

sIo8 le Sal) as Axe 455542 U5 oN 5all Ge Gu le aes 

Lag bead tis) dasa, YN siglo ¥ Sle al kh a lg Aaa 

St) 8 te 58h dA BL I BS a RY ay Cle 

ad: Reals Aastall Sify USN ASA, Lf sl all (alles 585 8 
all 


In a similar manner we say regarding the verse, 


oT ashes a 131A} 
"Recite that which is easy." (Surah Muzzammil: 20) 


That it is Aam and includes the entire Quraan whichever 
may be easy (for the Musallee to read) and from its 
requisites (of Aam) the permissibility of Salaah will not be 
dependent upon the recitation of Surah Faatihah (as Imaam 
Shaafie (| has stated, i.e. Surah Faatihah will not be Fardh as 
the verse above states that any portion of the Quraan which the 
Musallee finds easy to read is Fardh). It has come in Hadeeth 
that Rasulullaah 0 has said, ''There is no Salaah without 
the recitation of Surah Faatihah" which we will practice 
upon in conjunction with the verse in a manner that will 
not change the order of the Quraan (which permits recitation 
of any portion of the Quraan) by concluding that the 
Hadeeth negates perfection (that Salaah is not perfect or 
complete without Surah Faatihah even though valid) such that 
reciting any portion of the Quraan will be Fardh in 
accordance with the order of the Quraan and reciting 
Surah Faatihah will be Waajib in accordance with the 
Hadeeth. 
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Example Three 


Jail (age ai ALI S85 al as IRE 5p Lad ald (8 AS Ua, 
Atal agle Sail pS) a slag lade Apehlll ayia daa Ca! 
i hd a Aga 0 098 OM Ls Gehl ata OF de 
soe dali Gd yy aly Lagly GASH) Use 8 alia Iyel OS 
{pA yt Gui) ASS ay Sih’ Luk GSE Gall Gall Jule 


In a similar manner we say regarding the verse, 
(aie ail Atl SM al Las IIS Vg YO 
"Do not eat from (the meat of) that (animal) on which 
ALLAAH 's name was not taken (when it was slaughtered)." 
(Surah An‘aam: 121) 

(That it is Aam and) forbids that (all meat) on which 
ALLAAH's name was omitted intentionally (even if it is 
slaughtered by a Muslim). It has been mentioned in Hadeeth 
that Rasulullaah 0 was asked about (the animal on which) 
ALLAAH's name (is) not taken intentionally (when 
slaughtering) and he replied, ''Eat! For undoubtedly Allah's 
name is in the heart of every Muslim''(because of which 
Imaam_ Shaafie || says; if a Muslim intentionally omits 
Tasmiyyah then too the meat is Halaal). It is not possible to 
reconcile between the verse of the Quraan and Hadeeth 
because if it is proven that it (the meat) is Halaal when 
(Tasmiyyah- Allah's name is) omitted intentionally then it 
will (most certainly) be proven to be Halaal when omitted 
unintentionally and this would result in the verse of the 
Quraan being abandoned (entirely, which is why), the 
Hadeeth will be disregarded (and the animal on which 
ALLAAH's name has been omitted intentionally will be 
regarded as Haraam). 
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Example Four 


FATE OY Gl bag BAe ee 
Aol ah Legis Ga CK all Gig Sua) Vy ASSAY 


Similarly is the verse, 


{ Siain5)) coi UN AIG 41 5} 


"(Also Haraam for you to marry is) Your suckling mothers 
(those women who breastfed you before you turned two years 
of age. All the daughters, granddaughters, sisters, aunts, 
mothers, and grandmothers of the suckling mother may also 
not marry the child she breastfed)."" (Surah Nisaa: 23) 


The general connotation of which dictates that it is 
impermissible for one to marry the woman who breastfed 
him (in all circumstances). It has been reported in Hadeeth, 
"Sucking once or twice does not establish Hurmat 
(impermissibility to marry) nor does inserting (the nipple) 
once or twice (in the mouth establish impermissibility to 
marry). Since it is not possible to reconcile the verse of the 
Quran with the Hadeeth we will disregard the Hadeeth 
(and say that it is impermissible to marry one's suckling 
mother even if one sucked only once or twice as opposed to 
Imaam Shaafie || who says that Hurmat is only established 
after drinking five gulps). 














Aam Makhsoosul Ba'adh 


cb 4 Uae Ga jal) AUS S8 (asa! dle Grad (gill Alli Ul 5 
ERY ae Calal 
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As far as the Aam in which some of it (the individuals or 
items of the group) have been excluded (known as Aam 
Makhsoosul Ba‘adh) its ruling is that it is Waajib to practice 
upon it for the rest (of those who have not been excluded) 
with the probability that the others may be excluded as 
well. 


sal) pk salads 5343 ull panadi le ¢ SOs) ala 1318 
41 Qaall Consd 3585 Y Gb Soy Cl a YF CW util 


Thus if proof is established which excludes the rest then it 
will be permissible to exclude it with Khabar Wahid 
(Hadeeth) or Qiyaas as long as three (individuals or items) 
are left (under the ruling of Aam) after that is will not be 
permissible to exclude any other from it and it will be 
Waajib to practice on it (the Aam Makhsoosul Ba'‘adh in 
which its constituents have been removed until only three 
remain). 


gill yiclb ys Cat Sak eb tia sat Bs 
caeall 8 68 yah) 


This exclusion (excluding individuals or items with Khabar 
Wahid or Qiyaas after some have been excluded by a Qath’'ie 
proof- regarding which there is no doubt to its authenticity and 
meaning) is permissible because the proof which excluded 
some of the unknown constituents (individuals or items that 
are included in it) from Aam establishes the probability that 
certain known constituents may be excluded as well. (The 
explanation of this is) It is permissible that the constituent 
(individual or item) is still included under the ruling of Aam 
(that the ruling still applies to it as it has not been excluded) or 
it is permissible to included the constituent (individual or 
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item) in the proof of exclusion (and say that it too has been 
excluded from the ruling). Thus for each known individual 
(or item) both sides (i.e. to either remain under Aam or be 
excluded by the proof) is the same. 


Jil Cit JAS La Alas Ge Sail gle Se Sal Oa ld 18 


Thus when a Shar'ie proof has been established that it is 
included in the proof which excludes it from the ruling then 
the side of exclusion will be given preference (and the 
individual or item will be excluded from the ruling of Aam). 


SK) G) Se AAA ge Laplhe Lats G58) Gatadall SS Gs 
Je pall Catal la Ia fall oy) Ie Gas pba sa 5 aE 

duced dee Goi edd oil) 1 2 Ca abel) atl 2 
Sua 9584 aa ay ae 


If the proof which excludes part of its known constituents 
(individuals or items) from its ruling then it is possible it is 
because of a specific illat (property or characteristic) found 
in that individual (or item) and if Shar'ie proof is 
established which proves that the very same Illat (property 
or characteristic) is found in another besides this specific 
individual (in whom the Illat was found) then we will given 
preference to it being excluded (i.e. it too does not fall under 
the ruling or Aam and has been excluded from its ruling) and 
we will practice on (the remaining constituents of) Aam 
(Makhsoosul Ba'adh) with the probability that more may be 
excluded. 


Lesson on Mutlag and Muqayyad 


Usool Shaashi 
il GUS Gye Glad) Gi (00 Wl tal Cia) adall y Gaal! (68 und 
Y pulaall 5 antl hs ale 231g 3a BULL Saal OSs 1A) (ha 
Our scholars (scholars of the Hanafi Madhab) have taken the 
stance that if it is possible to practice upon the Mutlaq (a 
word having a specific meaning that does not have a restrictive 
clause attached to it) of the Quraan unrestrictedly (without 


adding any clause to it) then it is not permissible to add to it 
(add a clause to it) using Khabar Wahid (Hadeeth) or 


Qiyaas. 


Note: - Mugayyad is a word having a specific meaning that has 
a restrictive clause attached to it. 


Example One 


cele Oil gh ay 554 Ll (gah Sioa} (lad al5é (8 All 
jell LUN; wally ety a La ase 3153 8 GLY! 
Gadi) Qs isl BA a BG Y aay He phll Dats is; 
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An example of this (that it is not permissible to add a clause 
to the Mutlaq of the Quraan using Khabar Wahid or Qiyaas 
when it is possible to practice on it unrestrictedly) is the verse 
(of Wudhu), 


(Sa sdstshely} 
"Wash your faces" (Surah Maa'idah: 6) 
Ghusal with no additional clauses has been ordered in this 


verse so we will not add to it the clause of Niyyat (to make 
intention for Wudhu as Imaam Shaafie |\ has), Tarteeb (to 
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make Wudhu in the correct sequence as Imaam Shaafie |\ has), 
Muwaalaat(to wash each part before the previous one dries as 
Imaam Maalik |\ has) and Tasmiyyah(to recite Bismillaah as 
Imaam Dawood Thaahirie (| has , and say they are Fardh when 
making wudhu as the Quraan has ordered one to wash without 
any additional clauses or restrictions) using Khabar Wahid. 
Instead we act upon the Khabar Wahid (Hadeeth) in such a 
manner that will not alter the ruling of the Quraan so we 
will say that that washing the face, etc is Fardh in 
accordance with the ruling of the Quraan and Niyyat (as 
well as Tarteeb, Muwaalaat and Tasmiyyah) is Sunnat in 
accordance with Khabar Wahid (Hadeeth). 






































Example Two 
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Similarly (just as in the example above where the Mutlaq of 
the Quraan was not changed by Khabar Wahid) we say 
regarding the verse, 


{5ALS ile Lajas aly OS URE 315M 5 AIT 


"The (unmarried) female and male who commit fornication 
should both be given a hundred lashes (when the act of 


fornication is conclusively proven in a court of Shari‘ah)." 
(Surah Noor: 2) 


The Quraan has made one hundred lashes the punishment 
for Zinaa (fornication) so we will not add exile to it as a 
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punishment (as the verse is Mutlaq, not having any additional 
clauses or restrictions) from the Hadeeth of Rasulullaah 0; 
"If an unmarried man fornicates with an unmarried 
woman then give them both a hundred lashes and exile 
them" (as Imaam Shaafie (| has). Instead we will practice on 
the Hadeeth in a manner that will not add to the ruling of 
the Quraan by one hundred lashes being the Shar'ie 
punishment in accordance with the Quraan and exile 
permissible under certain circumstances in accordance 
with the Hadeeth (thus the Mutlaq of the Quraan will not have 
any additional clauses added to it as is the viewpoint of 
Ahnaaf). 


























Example Three 
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Similarly (just as in the example above where the Mutlaq of 
the Quraan was not changed by Khabar Wahid) is the verse, 


{ giall otal 158% baal } 


"And perform Tawaaf around the Freed House (The 
Ka'abah, which has been freed from tyrants)."" (Surah Hajj: 29) 


Which is Mutlaq (free from any restrictive clauses) in 
describing the Tawaaf round the Ka'abah so we will not 
add to it the condition (prerequisite) of Wudhu (by making 
Wudhu Fardh for Tawaaf as Imaam Shaafie \\ has) from 
Hadeeth but will practice on it in a manner whereby we 
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will not change the ruling of the Quraan by making Tawaaf 
itself Fardh in accordance with the Quraan and Wudhu 
Waajib in accordance with the Hadeeth and the inevitable 
deficiency caused by abandoning Wudhu which is Waajib 
is offering Dam(sacrifice). 


Example four 


cae (8 Gla f GRIN ws 2 N5S1)5} GS Salis ass 
Jah, Batt Say sah S2, Stats Le eg 5b pk 
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Similarly (just as in the example above where the Mutlaq of 
the Quraan was not changed by Khabar Wahid) is the verse, 


f nS Qe ASII9} 


Which is Mutlaq (free from any restrictive clauses) in 
describing Ruku, so we will not add to it (the ruling of the 
Quraan) the condition of Ta'adeel (to carry out all the 
postures of patiently and without rushing) from Khabar 
Wahid (Hadeeth, as Imaam Shaafie | and Imaam Abu Yusuf 
have) but (instead) will practice on the Khabar Wahid in a 
manner where we will not alter the ruling of the Quraan by 
making Ruku itself Fardh in accordance with the Quraan 
and Ta'adeel Waajib in accordance with the Hadeeth. 


























A deduction made from the ruling of Mutlaq 
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Based upon this (principle that the Mutlaq of the Quraan will 
remain as such and will not have a restrictive clause added to 
it) we say it is permissible to perform Wudhu with saffron 
water and any (type of) water in which something pure has 
been mixed causing one of its (three) qualities (taste, colour, 
smell) to change. 
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allials Gla Wy cy silLall yl pie 3M cle 254 6584 445 Gl 


The reason for this (permissibility to use such water) is that 
the condition for permissibility of Tayammum is the 
complete absence of any form of water and this (saffron 
water and water in which something pure has been mixed 
causing one of its qualities to change) still remains a type of 
water as the attached clause (of saffron and of whatever has 
been mixed with the water) does not remove the suffix of 
water from it (and it is stilled called saffron-water) and 
instead establishes that it is water and will therefore fall 
under the category of water. To maintain that the water 
must remain in the condition it came from the sky (as 
Imaam Shaafie (| has done) is a restrictive clause for this 
Mutlaq (of the Quraan) and in doing so (adding this 
restrictive clause) others types of water such as saffron 
water, soapy water, perfumed water, etc will be excluded 
(and not regarded as water with which Wudhu can_ be 
performed). 
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And excluded from this rule (that these waters still remain a 
type of water with which wudhu can be made because of it 
having the suffix water attached to it) is Najas (impure water) 
because of the verse, 


° \ ‘é 
{3S 5eb S 2 65} 
"But wants to purify you." (Surah Maa'idah: 6) 


As Najas (impure water) does not aid in purification. We 
also learn from this verse ("but want to purify you") that in 
order for Wudhu to be Waajib one must be in a state of 
Hadath (lesser impurity) first as purification is impossible 
without Hadath. 


Example five 
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Imaam Abu Hanifah [ said, "If a Mathaahir'(a man who 
compared his wife to one of his blood relatives such as his 
mother, sister, daughter, etc) indulges in intercourse with his 
wife while feeding (the sixty poor people and before sixty are 
fed) then there is no need to restart the feeding again (the 
feeding will not be rendered void as in the case with fasting) 

















' Tt is impermissible for such a person to indulge in sexual intercourse or even kiss his wife 
after comparing his wife to his blood relatives or any of their limbs. If he wishes to revoke his 
statement then he must give a Kaffaarah (penalty) of setting a slave free before he can indulge 
in any physical relation with her. If he is unable to do this then he should fast for two 
consecutive months before he can indulge in any physical relation with her. If he has 
intercourse with his wife before completing the fast of two months then this Kaffaarah will be 
rendered void and he will have to fast for another two consecutive months. If this too is not 
possible then he should feed sixty poor people, however this does not have the restrictive 
clause of having to be before physical action. 
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because the Quraan is Mutlaq with regards to feeding (and 
does not have the restrictive clause of having to be before 
intercourse) So we will not add the restrictive clause of being 
before intercourse by making Qiyaas (comparing it 
to)fasting. Instead what is Mutlaq will be kept unrestricted 
and what is Muqayyad will be kept restricted (to the clause 
attached to it). 


hi'ys ails 515) 96 Aas hails lelall 5568 (3 483i Ul ais, 
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In a similar manner (as the ruling just mentioned above of 
feeding the poor being Mutlaq) we say the slave that has to 
be set free in the Kaffaarah of Thihaar (when one compares 
his wife to a blood relative) and of Yameen (breaking an oath) 
is (also) Mutlag (and does not have any clause attached to it 
stipulating that it has to be a Muslim slave) so we will not add 
the clause of (the slave) having Imaan to it by making 
Qiyaas (comparing it)to Kaffaarah of murder (where the 
restrictive clause of the slave being Mu'min was mentioned). 


An eneenen 
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Aol) Bl yal Chass JAMIL oaks By cAI abu 


(Firstly) If anyone were to say (object by saying) that the 
Quraan with regards to Masah (passing wet hands) over the 
head makes Mutlaq Masah (passing the hands over the head 
without specifying any margin) of a small portion Waajib 


Usool Shaashi 


and you (Ahnaaf) have added the clause (to what is Mutlagq in 
the Quraan) of the portion equal to the forehead (quarter 
head) from Khabar Wahid (Hadeeth). (Secondly if one were 
to say that) The Quraan is Mutlaq with regards to Nikaah 
reversing the prohibition caused by Talaaq Mughalazah 
(that the contract of Nikaah is sufficient to remove the 
prohibition of remarriage caused by the issuing of three 
Talaaq) but you (Ahnaaf) have added the clause of 
intercourse (with the second husband as incumbent to remove 
the prohibition caused by the three Talaagq to what is Mutlag in 
the Quraan) from the Hadeeth of the wife of Rifaa'ah. 


ob I ener “aN; aay bf tal 3823 ish ‘ay 
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We would say (in reply to the first objection) that the Quraan 
is not Mutlaq with regards to Masah (of the head) because 
the ruling of Mutlaq is that if the act (in this case Masah) is 
carried out on any part (portion) then one will be fulfilling 
what one has been ordered to (meaning that whatever portion 
is made Masah of will be regarded as Fardh)and in this case 
carrying it out on any part will not be regarded as fulfilling 
what one has been ordered to (as all of it will not be 
regarded as Fardh) because if one were to make Masah on 
half or two thirds (of the head) then all of it will not be 
regarded as Fardh (as according to both Imaam Shaafie 
and Imaam Abu Hanifah \ a portion will be regarded as Fardh 
and a portion as Sunnah, which would negate the verse being 
Mutlaq) and this is what differentiates between Mutlaq and 
Mujmal (unclear, and in need of explanation such as the 
portion which is Fardh to make Masah of in this verse). 
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(And in reply to the second objection we would say)As far as 
the clause of intercourse is concerned; some have said 
(replied) that (the word) marries mentioned in the verse 
("She is not lawful for him thereafter until she marries another 
husband." -Surah Bagarah: 230)refers to intercourse because 
the contract of Nikaah is already implied by the word 
"husband" (as he can only be her husband if the contract of 
Nikaah was performed and saying that "marries" also refers to 
the contract of Nikaah will either make its usage for repetition 
or for emphasis and it is an accepted principle that taking 
another meaning in such a case is better than accepting it to be 
for repetition or for emphasis) and with this (explanation) the 
objection is unfounded. Some (Hanafi scholars) have said 
that the clause of intercourse has been proven from 
Khabar, which the Muhadditheen have categorised as 
Mashoor (a Hadeeth where in any generation, no less than 
three people narrate a Hadeeth) which means that Ahnaaf 
have not added a clause to the Quraan from Khabar Wahid 
(but from Hadeeth- Mashoor with which it is permissible to do 
SO). 


Lesson on Mushtarak and Mu'awwal 
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Mushtarak is a word that has two different meanings or 
many meanings with each referring to different objects. An 
example (example one) of this is the word '44'- Jaariyah 
which refers to a female slave as well as a ship (which are 
entirely different from each other) or (example two is) the 
word 's)444'- Mushtaree which refers to the buyer (in a 
sale) as well as a star in the sky or (example three is) the 
word 'é'- Baa'in which means separation as well as 
explanation. 


The ruling of Mushtarak 
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The ruling of Mushtarak is that if one meaning has been 
specified (by supporting evidence or proof) then 
consideration of the other meanings falls away (and only 
that one particular meaning can be implied’ ).Based upon this 
(principle that once one meaning has been specified then 
another cannot be considered), the Ulama, may ALLAAH's 

mercy be upon them, are in consensus that the word 'p yall’. 

courses mentioned in the Quraan ("Divorced women should 


' Mushtarak having several meanings implied at the same time is known as 'Umoom 
Mushtarak' and according to the Hanafi school of thought is not possible and only one 
meaning can be implied as opposed to Imaam Shaafie who says that both meanings can be 


implied at the same time. 
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wait (should abstain from remarrying) for three courses.") 
refers to either Haidh, as is our (Hanafi) viewpoint, or 


(refers to)purity, as is the view of Imaam Shaafie |) (and both 
cannot be implied at the same time). 














Example One 
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(Based upon the principle, if one meaning has been specified 
then consideration of the other meanings fall away)Imaam 
Muhammed said, "If a person makes a Waseeyat 
(bequest) for the '.-\34'- Mawaali (plural of Mowla, which is 
Mushtarak and refers to the one who sets a slave free as well 
as the slave who was set free) of a certain person's children, 
and the children of that person have a Mowla from above 
(the person who set the children free) and a Mowla beneath 
them (slaves whom the children set free), and then dies then 
the Waseeyat (bequest) will be annulled in favour of both 
parties (neither the slaves who were set free by the children or 
the person who set the children free will inherit because of this 
bequest) because it is impossible for both to be implied (at 
the same time) and neither can be specified (over the other). 
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(Based upon the principle, if one meaning has been specified 
then consideration of the other meanings fall away) Tmaam 
Abu Hanifah [| says that If a person tells his wife, ''You are 
like my mother to me" he will not be a Mathaahir because 
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the word ("like") is Mushtarak and can imply either respect 
(implying that he respects and honours his wife in the same 
manner as he does for his mother) or Hurmat (that his wife is 
Haraam upon him in the same way that his mother is Haraam 
for him) and the meaning of Hurmat cannot be specified 
except with intention (thus if his intention was for Hurmat 
then only will this meaning be specified over the other). 


Example Two 
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Based upon this (principle that if one meaning has been 
specified then consideration of the other meaning falls away) 
we say that (slaughtering) a similar animal is not Waajib for 
hunting (while in Ihraam) because of the verse, ''The 
penalty for the person (in Ihraam) who intentionally kills 
any game is a domestic animal similar to the animal (which 
he) killed" (but rather it will be Waajib on him to give the 
price of the animal away as Sadaqah). The reason for this 
(giving the price of the animal as Sadaqah and _ not 
slaughtering a domestic animal) is that the word "ii". 
similar is Mushtarak referring to both 'Mithl Suwarie' 
(similar in size) and 'Mith] Ma'aanwi' which is similar in 
price and 'Mithl Ma'aanwi' (similar in price) is 
unanimously intended by this verse in the killing of 
pigeons, sparrows, etc (all Fugahaa are in agreement that if a 
pigeon, sparrow, etc is killed then the price of it will be given 
in Sadagah) so 'Mithl Suwarie' (an animal similar in size) 
will not be added to this (and said to be Waajib as well in 
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addition to giving the price) because in reality there is no 

‘Umoom Mushtarak' (two different meanings cannot be 

intended at the same time) so consideration of (the other 

meaning which is) 'Mith] Suwarie' will fall away because it 

is impossible for both to be implied (at the same time). 
Definition of Mu'awwal 
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Then if one of the implications (meanings) of Mushtarak is 
given preference (over the other meanings) based on firm 
judgement (because of proof or evidence that supports that 
meaning) it becomes Mu'awwal'. The ruling of Mu'awwal is 
that it is Waajib to act upon it with the possibility of it 
being incorrect. 


Example One of Mu'awwal 
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An example of this (of Mu'awwal) in Ahkaam is what we 
say, "If the price (of an item) in a sale is kept Mutlagq (in that 
the currency is not specified) then it (the currency) will be the 
prevalent currency of that town. This (specification of the 
currency) was made through Ta'weel (deliberation and 
deduction, that only the prevalent currency of the town could 
be implied). However if there are several currencies 
prevalent in that town then the sale will be invalid because 


' In essence Mu'awwal is a word having different meanings in which the intended meaning has 
been specified using proof or evidence that supports that meaning. 
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of what we have mentioned (that it is impossible for both to 
be implied at the same time and neither can be specified over 
the other). Specifying the meaning of ''s.4"'- courses to be 
Haidh, ''marries' in the verse ("She is not lawful for him 
thereafter until she marries another husband." -Surah 
Bagarah: 230)) to be intercourse and insinuations (hints) 
during the discussion of Talaaq on (to mean) Talaagq (thus if 
during the discussion of Talaaq one hints at it or says 
something which suggests it will be considered to be Talaaq 
even if the word Talaag is not said) are of this variety (where 
one of the meanings were given reference over the other using 
Ta'weel). 


Example Two 
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Based upon this(principle that when a word has many 
meanings then one meaning will be given reference using proof 
or supporting evidence) we say, "The Debt (one owes to 
another) which prevents Zakaat (from becoming Waajib) will 
be conferred to that wealth which is easiest of the two to 
pay the debt (for example, if Zaid has a debt and possesses 
Dirhams equal to the Nisaab of Zakaat as well as forty sheep 
on which Zakaat is also Waajib, the debt will be conferred to 
the dirhams because it is the easiest of the two (between 
dirhams and sheep) with which to pay the debt. Thus after a 
year passes the debt will be subtracted from the amount of 
dirhams he possesses and Zakaat will not be Waajib on the 
Dirhams but will still remain Waajib on the Sheep). 
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Imaam Muhammed has derived from this (the ruling above 
that the debt will be conferred to that which is easiest of the 
two to pay the debt) that if a man marries a woman on the 
Nisaab (of Zakaat that he will give the Nisaab to her as Mehr) 
and he has the Nisaab of sheep and the Nisaab of Dirhams 
then the debt (of Mehr) will be conferred to the dirhams 
such that after a year passes Zakaat will be Waajib on the 
sheep he possesses but not on the Dirhams (as the debt 
(Mehr) he owes to his wife has been conferred to it). 


Definition of Mufassar 
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If the meaning of Mushtarak has been clarified by the 
speaker then it is known as Mufassar. The ruling of 
Mufassar is that it is Waajib to act upon it without a doubt. 


Example of Mufassar 
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An example of Mufassar is if one says, "I owe a certain 
person ten Dirhams from the currency of Bukhaara." His 
statement, "from the currency of Bukhaara" is the 
clarification of it (the currency). Were it not for his 
clarification then the prevalent currency of the town would 
have been specified through Ta'weel (deliberation and 
deduction, making it Mu'awwal'). However Mufassar will be 
given preference (over Mu'awwal) and the prevalent 
currency of the town will not be Waajib (but rather the 
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currency of Bukhaara will be Waajib as this has been clarified 
by the speaker). 


Lesson on Haqeegat and Majaaz 
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Every word which the grammarian has created for a 
certain thing (which implies or refers to certain thing literally) 
is called Haqeeqat and if it used for another (it is not used 
for its original meaning) then it is Majaaz and not Haqeeqat. 


The ruling of Haqeeqat and Majaaz 
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Then both Hageegat and Majaaz cannot be intended at the 
same time by the same word (the literal and figurative 
meaning cannot be implied by the same word at the same 
time). 


Example One 
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Based upon this (that Haqeegqat and Majaaz cannot be 
implied at the same time) we say when that which is 
contained in the Saa'a (utensil used for measuring) is implied 
by the Hadeeth of Rasulullaah 0, "Do not sell one Dirham 
in for (in exchange for)two Dirhams nor (should you sell) one 
Saa'a (what is contained in one Saa'a) for two (what is 
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contained in two Saa‘a)" then the Saa'a (measuring utensil 
which is the literal meaning) itself will not be intended (as 
Majaaz is implied here of what is contained in the Saa'a) such 
that it will be permissible to sell one Saa'a (measuring 
utensil) for two (measuring utensils). 
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(In a similar manner) When sexual relations (which is the 
Majaaz) is implied by the (word "touching" in the) verse of 
Malaamasah (the verse is, "If you are ill, on a journey, 
returning from the toilet or from touching (engaging in sexual 
relations with) your wives and you do not find water." Surah 
Maa'idah: 6) then touching with the hand (which is 
Haqeegqat) will not be intended (as the meaning of both 
Haqeegqat and Majaaz cannot be implied at the same time). 


Other examples based on this principle 
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Imaam Muhammed | says that if a person makes a bequest 
for his Mawaali (freed slaves) and he has Mawaali (slaves) 
whom he has freed and his Mawaali (freed slaves) have 
other slaves whom they have set free(which is Majaaz) then 
the bequest will be for his Mawaali only (as_ this 
Haqeegqat)and not the Mawaali of his Mawaali (in other 
words the bequest will only be for those slaves whom he had 
set free personally and not for both types of Mawaali as in this 
case Haqeegqat and Majaaz will be implied at the same time). 
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And in 'As-Siyarul Kabeer', (which is a book written by 
Imaam Muhammed (1 he writes) if the enemy in battle seeks 
asylum for their fathers then their grandfathers will not be 
included (as Haqeegat refers to fathers only and Majaaz 
would imply the grandfathers as well and both cannot be 
implied at the same time) and if they seek asylum for their 
mothers then their grandmothers will not be included (as 
Hagqeegat refers to mothers only and Majaaz would imply the 
grandmothers as well and both cannot be implied at the same 
time). 
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Based on this (principle that Haqeegat and Majaaz cannot be 
implied at the same time) we say that if a person makes a 
bequest for the Baakirah (virgin) girls of a certain tribe 
then those who have committed Zinaa will not be included 
(The Haqeegqat of Baakirah refers to that girl who is still a 
virgin and Majaaz refers to that girl who is unmarried even if 
she committed Zinaa. If those girls who committed Zinaa are 
included in this bequest also then Haqeeqat and Majaaz will be 
implied at the same time which is impermissible). (In the same 
manner) If a person makes a bequest for the children of a 
certain person and he has both children and grandchildren 
then the bequest will be for his children only and not his 
grandchildren (because Haqeegat refers to his children and 
Majaaz to the grandchildren and both cannot be implied at the 
same time). 


08S Fg 
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Our scholars (of the Hanafi Madhab) say if a person takes 
an oath that he will not make Nikaah with a certain woman 
and she is unmarried then this will refer to marriage (which 
is Majaaz and his oath would literally mean that he would not 
marry that woman) such that if he commits Zinaa with her 
(indulges in sexual relations with her, which is the Haqeeqat of 
Nikaah, without marrying her) he will not break his oath (as 
both Haqeeqat and Majaaz cannot be implied at the same 
time). 


Objection to this rule 
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If someone were to say (in objection to the rule that Haqeeqat 
and Majaaz cannot be implied at the same time) that if a 
person takes an oath that he will not set foot into the house 
of a certain person, he will break his oath whether he 
enters it barefoot (which is Haqgeeqgat and what is implied by 
setting foot in the house), wearing shoes or riding a horse (or 
any other conveyance, which is Majaaz for setting foot in the 
house). (In other words Haqeeqat and Majaaz are implied at 
the same time as we say that he has broken his oath whether he 
enters the house barefoot or any other way.) 
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(The second objection)In a similar manner (Hageegat and 
Majaaz are implied at the same time) if a person takes an 
oath that he will not stay in a certain person's house, he will 
break his oath (if he stays in that house) whether the house 
really belongs to the other (which is Hageeqat) or he is 
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renting it or borrowed it (which is Majaaz) even though this 
would mean that Haqeeqat and Majaaz are implied at the 
same time. 
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(The third objection) In a similar manner (Hageeqat and 
Majaaz will be implied at the same time) if a person says that 
his slave is free the day a certain person arrives then his 
slave will be set free whether that person comes in the day 
(Haqeegqat) or night (Majaaz). 
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We say (in reply to this objection) that setting foot refers to 
the Majaaz meaning which has been determined by 
common usage to be entry (therefore the oath would mean; if 
I enter the house of a certain person) and entry is not absent 
in both instances (one will be entering the house whether it be 
barefoot or in any other manner). 
eine exe Cagle Y Alla; pal 43S J oe \ jl. ee oe N35 
balagal Gass) ¢ Sad she G84 


(In reply to the second objection we say that) The house of a 
certain person is Majaaz for the house in which he lives 
and does not change whether he owns the house ort is 
renting it (and in both cases will be the house he is living in 
and thus entry into it will breaks one's oath). 
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(In reply to the third objection we say that) Day in the matter 
of 'Qudoom!' (arrival) refers to any time because if the word 
"Youm'- Day is attached to a 'Ghair Mumtad' verb (such a 
verb which cannot be restricted to a specific time but may be 
prolonged or can continue for a lengthy period) then time is 
implied (and the sentence would mean the time that a certain 
person arrives) as is well known (in the laws of grammar). 
Thus the oath will be broken in this manner (by usage of 
Umoom Majaaz' ) and not by implying Haqeeqat and 
Majaaz at the same time. 


Three types of Haqeeqat 
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Hageegqat is of three types; Mut'adhirah (Hageegqat or literal 
meaning which is difficult or almost impossible to achieve), 
Mahjoorah (Haqeegat or literal meaning which 'Urf' [i.e. 
society or common usage] has discarded and does not 
consider), Must'amilah (Hageegat or literal meaning which is 
recognised and commonly used in society, in other words is 
neither Haqeegat-Mut'adhirah nor Haqeeqat-Mahjoorah). In 
the first two cases (Mut'adhirah and Mahjoorah) all (i.e. 
Imaam Abu Hanifah, Imaam Abu Yusuf and Imaam 
Muhammed) are in agreement that Majaaz will be 
considered (over Haqeeqat). 





''Umoom Majaaz' is when a single broad and inclusive meaning is taken 
which incorporates both the literal and figurative meaning. 
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Example of Haqeeqat-Mut'adhirah 
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An example of Mut'adhirah (Hageegat or literal meaning 
which is difficult or almost impossible to achieve) is when a 
person takes an oath that he will not eat this tree or pot. 
Since it is impossible (or extremely difficult) to eat the tree or 
pot (itself), it will be taken to mean the fruit of the tree (and 
not the tree itself which is Majaaz) or contents of the pot (and 
not the pot itself which is Majaaz) such that if a person eats 
the tree (its bark, leaves, or branches, etc) or pot (or a piece 
thereof) with extreme difficulty he will not be breaking his 
oath (because the meaning of Majaaz has been taken and 
Hagqeegat and Majaaz cannot be intended at the same time) 


col) Gs Ca joey Gill otk Ge Got Y Gals 1) UE Ge 5 
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Based upon this (principle that in the case of Haqeeqat 
Mut'adhirah and Haqeegat Mahjoorah the meaning of Majaaz 
will be taken) we say that if a person takes an oath that he 
will not drink this well then the meaning will be taken to be 
draw out water (from it and drink which is Majaaz) such that 
if we were to presume that he sipped (directly from the well 
by lowering himself into it) with extremely difficulty he will 
not be breaking his oath (as the meaning of Majaaz has been 
taken and Haqeeqat and Majaaz cannot be intended at the 
same time) according to all (Imaam Abu Hanifah, Imaam Abu 
Yusuf and Imaam Muhammed). 
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Example of Haqeeqat-Mahjoorah 
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An Example of Mahjoorah (Haqgeegat or literal meaning 
which 'Urf [i.e. society or common usage] has discarded and 
does not consider) is if a person takes an oath that he will 
not set foot into a certain person's house as literally placing 
a single foot is not meant generally (which is the Haqeeqat or 
literal meaning of "setting foot", instead the meaning of 
Majaaz will be taken here which is to enter the house in any 
way. Thus if he merely places one foot into the house but does 
not enter it then he will not break his oath as Haqeeqat and 
Majaaz cannot be intended at the same time. However if his 
Niyyat was for only placing a foot then his oath will break’). 


Another example of Haqeeqat-Mahjoorah 


ai58 the Lo Ci piel Maslak) Gully Cis i UIE Sh pee 
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Based upon this (principle that in the case of Haqeegat 
Mut'adhirah and Haqeegat Mahjoorah the meaning of Majaaz 
will be taken) we say (as opposed to Imaam Shaafie) that 
appointing someone as Wakeel (representative) in a dispute 
will taken to be permitting him to reply (on your behalf)to 
the disputant such that the Wakeel (representative) is 
permitted to reply in the affirmative just as he is permitted 
to reply in the negative ( the summary of this case is that 
when a person appoints another to be his representative in a 
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dispute then he is literally only permitting the other to defend 
him and if the Wakeel were to affirm the case of the disputant 
then he would be acting against his appointment as Wakeel to 
defend him. Since this meaning of Haqeegat is discarded or not 
used in Shariaat the meaning of Majaaz will be taken and it 
will be said that the Wakeel has been given permission to 
reply, whether it be in the affirmative or negative.) 


Ruling of Haqeeqat-Must'amilah 
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If Haqeeqat-Must'amilah does not have a commonly used 
Majaaz then (practicing on the) Haqeeqat is preferred (over 
practicing on the Majaaz) according to all (Imaam Abu 
Hanifah, Imaam Abu Yusuf, Imaam Muhammed). (However) if 
Haqeeqat Must'amilah has a commonly used Majaaz then 
according to Imaam Abu Hanifah the Haqeeqat is 
preferred (over Majaaz unless there is evidence that Haqeeqat 
has not been intended) whereas according to Imaam Abu 
Yusuf [|] and Imaam Muhammed. practicing on 'Umoom 
Majaaz' (a single broad and inclusive meaning incorporating 
both the literal and figurative meaning) is preferred. 






































Example of Hageeqat Must'amilah 
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An example of this (where a commonly used Majaaz is 
present with Haqeegat-Must'amilah) is if a person takes an 
oath that he will not eat from this wheat then this will be 
taken to refer to the wheat (itself/ which is Hageegat- 
Must'amilah) according to Imaam Abu Hanifahl such that 
if he eats from the bread made from the wheat then he will 
not be breaking his oath, whereas according to Imaam Abu 
Yusuf [| and Imaam Muhammed [| it will refer to anything 
comprising of that wheat using 'Umoom Majaaz' so he will 
break his oath if he eats the wheat itself or anything made 
from it. 






































Another example of Haqeeqat-Must'amilah 
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Similarly (as the above example where a commonly used 
Majaaz was present with Haqeeqat-Must'amilah) if a person 
takes an oath that he will not drink from the River 
Euphrates then according to Imaam Abu Hanifah ( it will 
mean to sip directly from it (as this is the literal meaning of it 
and it is possible) whereas according to Imaam Abu Yusuf 
and Imaam Muhammed [|the commonly used Majaaz will 
be considered which is to drink its water in whatever way. 






































Difference in opinion regarding the manner in 
which Majaaz substitutes Haqeeqat 
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Then Majaaz is regarded as a substitute for Majaaz in 
speech and according to Imaam Abu Yusuf |) and Imaam 
Muhammed [| it is a substitute for the ruling such that if 
the (meaning of) Haqeegqat is possible (to apply) but cannot 
be applied due to an impediment (difficulty in applying the 
ruling) then (only) Majaaz will be taken. If (the meaning of 
Hageegat is) not (possible to apply from the beginning) then 
the speech will be meaningless. (However) According to 
Imaam Abu Hanifah | we will take Majaaz even if the 
(meaning of) Haqeegqat is not possible in itself. 
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An example of this (difference of opinion between Imaam Abu 
Hanifah and his two students; Imaam Abu Yusuf and Imaam 
Muhammed) is when a person tells his slave, who is elder 
than him, "This is my son." (Jn this case) Imaam Abu 
Yusuf {) and Imaam Muhammed will not take (the 
meaning of) Majaaz because the (meaning of) Haqeeqat is 
not possible (and in order for something to be a substitute, in 
this case Majaaz, it is necessary for the primary ruling to be 
applicable first. Since the ruling is not possible here because 
the slave is elder then the master, making it impossible for the 
slave to be the son of the master, the statement will be taken to 
be meaningless). According to Imaam Abu Hanifah 
































Majaaz will be taken (even though the literal meaning is not 
possible because Majaaz is a substitute for the speech and not 
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the ruling. Thus it is not necessary for the ruling to be 
applicable first) such that the slave will be set free (because 
if one becomes master of his own son then his son will be set 
free automatically, thus the saying of the master, "This is my 
son." Is the equivalent of saying, "I set you free"). 


Example 
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Based upon this (principle that Imaam Abu Hanifah says 
Majaaz is a substitute for Haqeegat in speech and Imaam Abu 
Yusuf and Imaam Muhammed say it is a substitute for the 
ruling) the rulings are deduced for the saying ''I owe or this 
wall owes a certain person one thousand" (Imaam Abu Yusuf 
and Imaam Muhammed say that since the meaning of 
Hageegat is not possible, as it is impossible for the wall to owe 
anyone a thousand, Majaaz cannot be taken, thus the sentence 
will be futile and a thousand will not be incumbent on anyone. 
Imaam Abu Hanifah on the other hand says that Haqeeqat 
does not have to be possible for Majaaz to be taken and 
therefore the meaning of Majaaz is intended here, thus a 
thousand will be incumbent on anyone of the two who can take 
responsibility for the debt, which is the speaker in this case) 
and ''My slave or my donkey is free" (Imaam Abu Yusuf and 
Imaam Muhammed say that since the meaning of Haqeegat is 
not possible, as it is impossible for the donkey to be set free, 
Majaaz cannot be taken, thus the sentence will be futile and 
neither the donkey nor the slave will be set free. Imaam Abu 
Hanifah on the other hand says that Haqeegat does not have to 
be possible for Majaaz to be taken and therefore the meaning 
of Majaaz is intended here, thus either one of the two will be 
set free who is eligible to be set free, which is the slave in this 


case). 
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A reply to an objection 
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(An objection on Imaam Abu Hanifah's principle that Majaaz 
is a substitute for Haqeegat in speech and not in ruling is if a 
person says regarding his wife, "This is my daughter", even 
though her parentage from another is well-known or she is 
elder than him, then according to the principle of Imaam Abu 
Hanifah the meaning of Majaaz should be taken and it will be 
taken to be Talaaq. The reply to this objection is that) It does 
not become necessary as a result of this (principle of Imaam 
Abu Hanifah) that when a person tells his wife, ''This is my 
daughter" and her parentage from another is well-known 
for her to be Haraam upon him (the ruling of Thihaar will 
not apply) nor will it be taken to be Majaaz of Talaaq 
whether she (his wife) be younger or elder than him. The 
reason for this is that if the meaning of this word (daughter) 
is correct (and it is taken literally to mean his blood-daughter) 
then it will oppose (the validity of) Nikaah (as it is impossible 
for Nikaah to exist between them when she is his daughter) and 
therefore will oppose the ruling of Nikaah (when there is no 
Nikaah then Talaag cannot be issued). I\sti'aarah (taking an 
alternate meaning for a word) cannot be taken when two 
things opposing each other (which is this case is Nikaah and 
being his daughter) as opposed to the saying (to one's slave), 
"This is my son" as being his son does not oppose him 
being the owner (of his son). In fact ownership will first be 
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established for the father and (only) thereafter (will the) the 
son will be set free. 


Lesson of the methods of Isti'aarah 
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Understand that Isti'aarah (taking an alternate meaning for 
a word) in the rulings of Shari'ah are possible in two ways. 
The first is when there is a relationship between the illat 
(principal cause of the Hukam) and Hukam (ruling) and the 
second is when there is a relationship between the Sabab 
(method of deriving the Hukam) and Hukam. The ruling of 
the first case (where there is a relationship between the Illat 
and Hukam) is that Isti'aarah is permissible for both (the 
Illat can be said referring to the Hukam and the Hukam can be 
said referring to the Illat) and the ruling for the second case 
(where there is a relationship between the Sabab and Hukam) 
is that Isti'aarah is permissible for one and that is 
Isti'aarah of the Asal(Sabab) with the Far'a (Hukam, that is 
one can say the Sabab referring to the Hukam but not the other 
way. ) 


Example of the first type of Isti'aarah 
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An example of the first case (where there is a relationship 
between the illat and Hukam) is when a person says, "If I 
become owner of a slave then he is free'' and then (later) 
becomes owner of half a (share of a) slave which he then 
sells and then later becomes owner of the other half then (in 
this case) the slave will not be set free as he did not become 
owner of the entire slave (at one time, which is the common 
meaning of ownership). (However) If he were to say, "If I 
purchase a slave then he is free" and then purchases half a 
(a share of) slave which he then sells and then (later) 
purchases the other half, then the second half will be set 
free (because purchase in common usage does not mean that 
one has to purchase the entire slave at one time but will be true 
even purchased in shares. Once he purchases the second half 
then it will be said that he has purchased the entire slave and 
the slave will be set free but since the first half was sold and 
now belongs to another, only the share which he owns will be 
set free). If(in these two scenarios of ownership and 
purchasing) ownership is taken to mean purchasing and 
purchasing to mean ownership then his Niyyat (intention) 
will be correct according to the method of Majaaz because 
purchasing is the Illat (principal cause) for ownership and 
ownership is its Hukam (ruling which applies on 
purchasing), thus Isti'aarah is permissible for both (become 
owner can mean purchase in the first statement and purchase 
can mean become owner in the second statement) except that 
the easier scenario (of the two) for him will not be accepted 
in court because of 'Tuhmat' (suspicion that he may be lying 
to for his own benefit) and not that the method of Isti'aarah 
is incorrect. 
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Example of the second type of Isti'aarah 
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The example of the second type (of [sti‘aarah where there is 
a relationship between the Sabab an Hukam) is when a person 
says to his wife, "I set you free'' with the intention of 
Talaaq, the Talaaq will apply because (the term) ''setting 
free'' in reality absolve ones right to sexual relations by 
means of one absolving his ownership thus ''setting free" is 
the Sabab (method of deriving the Hukam) for absolving 
oneself from the right to sexual relations. Thus it is 
permissible to take it (the term, "setting free") to mean 
Talaaq which (also) absolves oneself from the right to 
sexual relations (in other words one can say the Sabab and 
refer to the Hukam ). : 

42 Alsi) GUA 5355 GI asl Sol ye I jlaa ad SI OGY 
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We will not say (regarding the ruling above) that if it is the 
Majaaz of Talaaq then a Talaaq Raj'ie(revocable Talaaq) 
should apply by it (the statement, "I set you free") in the 
same manner as a Sareeh (clear, unambiguous)Talaaq 
because we say that we have not made it the Majaaz of 
Talaaq but rather (it is Majaaz) for absolvement from the 
right to sexual intercourse and this (absolving one from 
sexual intercourse) is only possible with (Talaaq) Baa'in 
because (Talaaq) Raj'ie does not disallow one the right to 
intercourse according to us (the Hanafi school of thought). 
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(Continuing with the example of the second type of Isti'aarah 
where the Sabab can refer to the Hukam but the Hukam cannot 
refer to the Sabab) If one says to his female slave, "I give 
you Talaaq", with the intention to set her free then it is 
incorrect (and the slave will not be freed) because it is 
permissible to say the Sabab (setting free) and apply the 
Hukam (Talaaq) but not permissible to (to say the Hukam, 
which is Talaaq, and) apply the Sabab (setting free). 


Deduction 
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Based upon this (principle that the Sabab can refer to the 
Hukam but the Hukam cannot refer to the Sabab) we say, 
Nikaah will be complete with the words of Hibah (if the 
woman says; I gift myself to you, in the presence of two 
witnesses and the man accepts), Tamleek (if the woman says; I 
give ownership of myself to you, in the presence of two 
witnesses and the man accepts), and Bay'a (if the woman says; 
I sell myself to you, in the presence of two witnesses and the 
man accepts) because Hibah (to gift) in reality establishes 
ownership and ownership establishes the right to sexual 
intercourse in female slaves, thus Hibah is a Sabab for 
establishing the right to sexual intercourse and it will 
therefore be correct for it (the words of Hibah, "I gift myself 
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to you") to refer to Nikaah (because the words of Hibah 
establish the right to sexual intercourse just as Nikaah does). 
The same goes for the words of Tamleek (I give ownership of 
myself to you) and Bay'a (I sell myself to you, because these 
words after establishing ownership, establish the right to 
sexual intercourse in female slaves and it will therefore be 
correct for it to refer to Nikaah as it establishes the same right 
as Nikaah). (However) the opposite is impermissible such 
that Hibah and Bay'‘a will not be complete using the words 
of Nikaah (one cannot gift something to another saying, I 
marry this to you", in such a case ownership will not be 
transferred. The same goes for Bay’'a, i.e. one cannot sell 
something to another with the words, "I marry this to you" and 
the transaction will be invalid. ) 


Niyyat is not necessary 
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Then in every instance in which (the meaning of) any type of 
Majaaz can fit, Niyyat is not necessary (in every instance 
where the meaning of Haqgeeqat cannot apply the meaning of 
Majaaz will be taken automatically and will not be dependent 
on one's Niyyat- intention) 


An objection 
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(The author now mentions an objection on the standpoint of 
Imaam Abu Yusuf and Imaam Muhammed regarding Majaaz.) 
it will not be said that when practicing on the meaning of 
Hagqeeqat must be possible (but difficult due to exterior 
factors) before Majaaz can be taken according to Imaam 
Abu Yusuf |] and Imaam Muhammed U1, so how can the 
meaning of Nikaah be taken with the words of Hibah when 
becoming owner of a free woman is impossible through 
Hibah and Bay'a (sale, in other words the since meaning of 
Hagqeegat is not possible, i.e. one cannot become owner of a 
free woman through these transactions, so how can the 
meaning of Majaaz, i.e. Nikaah, be taken by Imaam Abu Yusuf 
and Imaam Muhammed) because we will say (in reply to this 
objection) this (becoming owner of a free woman through 
Hibah or sale) is possible in one way and that is if she 
becomes Murtad (abandons Islaam), flees to the land of the 
disbelievers and is then caught (and brought back to the 
lands of Islaam as a slave where it is now possible to transfer 
ownership of her through Hibah or sale). This has become an 
example of touching the sky (taking an oath to touch the sky) 
and other similar cases (where an oath was taken on a 
seemingly impossible act, which should render the statement 
futile because of its impossibility but is still regarded as valid 
because of it being possible through a miracle). 


























Lesson on Sareeh and Kinaayah 
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Sareeh is a word the meaning of which is clear (transparent 
and unambiguous, with no need for further clarification) such 
as the words '&+'- "I sold" and '23545!- "I bought", ete. 
The ruling of Sareeh is that its (apparent) meaning will be 
established (adhered to) regardless of the manner it has 
been mentioned in, whether it be Khabar (information), 
sifat (adjective) or Nidaa (title or label). Another ruling of 
Sareeh is that it is not dependent upon Niyyat (intention, 
since its meaning is apparent and clear there will be no need to 
determine the intention of the speaker before applying the 
Hukam to his speech). Based upon this (that Niyyat is not 
necessary in Sareeh speech) we say if a person tells his wife, 
"You are divorced" (an example where a Sareeh word has 
been used as sifat- adjective), "I gave you Talaaq" (an 
example where a Sareeh word was used as Khabar- to give 
information) or (addressing his wife, he says,) ""O Divorced 
one!" (An example where a Sareeh word was used as a title for 
another), the Talaaq will apply whether the person had the 
intention for Talaaq or not. In a similar manner (intention 
will not be taken into account) when one tells his slave, ''You 
are free" (example of Sifat), I set you free" (example of 
Khabar), or ''O free one!"' (example of Nidaa, and in all three 
cases the free will be set free whether the speaker had the 
intention to set the slave free or not). 


Deduction 
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Based upon this (principle that Sareeh is a word with a clear 


meaning, which will be established regardless of the manner it 
was mentioned in) we say that Tayammum promotes 
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Tahaarat (is complete purity without restriction) because the 
verse of ALLAAH Ta'ala, 


(Sige) 5 Shs} 


"But wants to purify you." (Surah Maa'idah: 6) 


is Sareeh (clear and unambiguous) in obtaining Tahaarat 
with it (Tayammum). Imaam Shaafie 1] (however) has two 
opinions; one is that it is 'Tahaarat-Dharooriyah' (Tahaarat 
only out of necessity and will there for apply as long as the 
necessity remains) and the other is that it is not Tahaarat 
but 'Saatirul Hadath' (conceals impurity for the period 
during which one performs his ibaadat and after completion no 
longer does so). 














Differences which arise as a result of this 
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Based upon this (difference of opinion amongst Imaam 
Abu Hanifah and Imaam Shaafie, whereby Imaam Abu Hanifah 
says that Tayammum is unrestricted Tahaarat and Imaam 
Shaafie says that it is Tahaarat out of necessity) extraction of 
Masaa'il (rulings) between the two Mathaahib (between the 
Hanafi and Shaafie Madhab) differ with regards to 
performing Tayammum before the time of Salaah sets in 
(Imaam Abu Hanifah says that it is permissible to perform 
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Salaah with that Tayammum because it is complete Tahaarat 
without restriction whereas the Imaam Shaafie says that it is 
impermissible to perform Tayammum with that Tayammum as 
it is a Tahaarat out of necessity and there is no necessity 
before the time of Salaah sets in),to perform two Fardh 
Salaah with the same Tayammum (Jmaam Abu Hanifah says 
that it is permissible to perform two Fardh Salaah with the 
same Tayammum because it is complete Tahaarat without 
restriction, whereas Imaam Shaafie says it is impermissible to 
perform two Fardh Salaah with the same Tayammum as it is 
Tahaarat out of necessity and the necessity ended after the 
performance of the first Fardh Salaah), the Imaamat of one 
who performed Tayammum over those who performed 
Wudhu (/Jmaam Abu Hanifah says it is permissible as 
Tayammum is complete Tahaarat without restriction, whereas 
Imaam Shaafie says it is impermissible because it is Tahaarat 
out of necessity as opposed to Wudhu which is real Tahaarat. 
Thus the condition of the Musallees is above that of the Imaam, 
which makes it impermissible for him to make Imaamat over 
them), performing Tayammum when one does not have fear 
for his life or (of losing) a limb (Imaam Abu Hanifah says that 
Tayammum is permissible even if one only fears that his illness 
will increase, whereas Imaam_ Shaafie says it is only 
permissible if he has fear for his life or of losing a limb as then 
only will there be a necessity and Tayammum is only Tahaarat 
out of necessity), permissibility of Tayammum for Eid 
salaah and Janaazah Salaah(/maam Abu Hanifah says that it 
is permissible to make Tayammum for these Salaah if one fears 
that he will miss the Salaah if he proceeds to perform Wudhu 
as there is no Qadhaa for these two Salaah, whereas Imaam 
Shaafie says one cannot perform Tayammum for these two 
Salaah but one should perform Wudhu then he should make 
Qadhaa), as well as its permissibility with the intention of 
Tahaarat(since Imaam Abu Hanifah regards Tayammum as a 
complete Tahaarat without restriction, he says it is permissible 
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to perform Tayammum with the intention of obtaining 
Tahaarat. Imaam Shaafie on the other hand, according to one 
opinion states that Tayammum is not Tahaarat at all and 
according to his other opinion is Tahaarat out of necessity, 
thus according to him Tayammum will not be valid with the 
intention of Tahaarat but instead one must make the intention 
that he is performing Tayammum to read Salaah). 


Definition and ruling of Kinaayah 


Al joa La lee Ge GU} Db jleally dine il Le Ga anislls 
SSN AVS: 51 AH 545 Se Lge SAI 38 SN aa; 456s) 
Iael’y o'9&5l) Sean 4p Gy Adil ay 5 5 TS Goo “AMY 
35 (seal BLM OG (8 AUS 9 AN al) baal aks eal 
GUSH) dA Ade § Sei 5 goUbll dae Saas & nail Y algal tl; 

4a GY s ake GS GA 


Kinaayah is a word whose meaning is obscure and Majaaz, 
before it (its intended meaning) becomes known is the same 
as Kinaayah (as either the literal meaning or figurative 
meaning can be implied). The ruling of Kinaayah is that the 
apparent meaning will be applied when the (speaker's) 
intention (objective) was for it or (the intention is made clear) 
by the occasion (condition or context in which the statement 
was said). The reason for this (the need for the intention of 
the speaker to be known or the meaning determined by the 
occasion or context in which it was said) is that it is necessary 
for (such) proof to exist which will remove any doubt (with 
regards to its intended meaning) and one meaning be given 
preference (over another). As a result of this (that the 
meaning of Kinaayah is obscure) the words of 
"Baynoonah'(by saying, "You are separated from me") and 
'Tahreem' (by saying, "You are forbidden to me") are 
classified as Kinaayah in the chapter of Talaaq because of 
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doubt (in its intended meaning) and because its purport 
(meaning) is hidden, and (it is) not (classified as Kinaayah 
because) that they serve the same purpose as (the words of) 
Talaaq(thus concluding that a Talaag Raj'ie will apply as is 
the opinion of Imaam Shaafie). 


Punishments are not established by Kinaayah 


cole Sal 3) 8 Cassis Uy a Vaan a 5 ie 955.45 
cei yall Leal) $3 pile Sai) ale 2 Y 4 th U3 OG Gd at 
ls HA HS 5g SOLEYY GAY! gle Sali gl Y call Maghs 
one (Ac hal Gioteil) aid aile Aa) Gigs Y Gace JAY! Clit 


Based upon this (principle that words of Kinaayah are 
obscure and unclear) punishments (Shar'ie punishments and 
sentences) will not be executed by it (by Kinaayah) such that 
if one admits to committing Zinaa (fornication) or stealing 
the (Shar‘ie) punishment will not be executed until he uses 
(admits it using) Sareeh (clear and unambiguous words). As a 
result of this (that Shar'ie punishments are not executed by 
testimonies in Kinaayah) the (Shar‘ie) punishment will not 
carried out on a dumb person (if he confesses to a crime 
using sign language). (In the same manner) If a person falsely 
accuses another of Zinaa (fornication) and another says (in 
corroboration with the accuser), "You have spoken the 
truth" then the punishment (of false accusation) will not be 
executed on him (the corroborated who said, "You have 
spoken the truth") because there is a possibility that he may 
be affirming something else that the accuser said (and not 
corroborating his false testimony for Zinaa). 
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Lesson on Mutaqaabalaat* 


aes 
Sil 


By Mutaqaabalaat we refer to the terms Thaahir, Nas, 
Mufassar, and Muhkam and their opposites of Khafie, 
Mushkil, Mujmal, and Mutashaabih. 


PE Ge Lat ly pall ay Sal Sele 6518 OKI a ata 


Thaahir is a word, which the listener understands its 
meaning by merely listening to it, without any reflection or 
contemplation. 


ala ANSI (Gi Le Gail 
Nas is the crux and object of the speech. 


Example one of Thaahir and Nas 


GHD Saas GLE {5th 6585 Ql dal Jai} (led lis Ga C Salles 
SiS Lag gill Ge FSH) Sle Lal 135 oly aiall Gis 48a 
( pally Wait AAs gill Ge Al By (p50) Se Sal Ly 13 
N20) a8 alall Ge oa | paths 4 atta ah cad p Lak 
An example of this (of Thaahir and Nas) is the verse of 
ALLAAH Ta‘ala, 





' Mutaqaabalaat refers to those terms which have opposites, such as Thaahir is the opposite of 
Khafie, Nas is the opposite of Mushkil, Mufassar is the opposite of Mujmal, and Muhkam is 


the opposite of Mutashaabih. 
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"ALLAAH has permitted trade and forbidden interest." 
(Surah Baqarah: 275) 


The crux or object of this verse is to differentiate between 
trade and interest, and refute the claim of the Kuffaar of 
them (trade and interest) being the same when they said, 


{ol Ube gel LS 
"Trade is just like interest."" (Surah Bagarah: 275) 


We learn from this (verse) the permissibility of trade and 
the prohibition of interest by merely listening to this verse 
(without the need for further explanation or clarification), thus 
differentiation between trade and interest (which is the 
object of this sentence) will be Nas, and permissibility of 
trade and prohibition of interest (which we understand by 
merely listening to this verse) is Thaahir. 


=— two of Thaahir and Nas 

ae ails SM aS "Ys a5 aaa oul sith Sal 
adel Js (8 Ua SUbY! (58 Ca I all Gd Glad 

Similarly, the verse, 


(3 ol Go Lal 3 S Ol b ps6 } 


"Then marry two, three, or four women with whom you 
are pleased (to have as your wives).'' (Surah Nisaa: 3) 
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Has been mentioned with the purpose (objective) of 
explaining the number (of wives one can be married to at one 
time, which is four). We learn of the permissibility of 
marriage itself by merely listening to the verse (as giving the 
order to marry would obviously imply that marriage is 
permissible), thus permissibility to marry will be Thaahir 
and the number (of wives one can marry at one time) will be 
Nas. 


Example Three of Thaahir and Nas 


5} GA staat alka ALL) AIL Gy) Ste CUS 9} (ted Galsf aus, 
ce Sales Seal Gel ate al oa oA Gi Gai ee Gl Hed 
fa} gall os Oss acl Ol a 3 LEI Soul esi: asi) 


Similarly in the verse, 
(Sais 0 ge sf Sapte alle Lai Alb 3) Re cle YY} 


"There is no sin on you if you divorce women while you 
have not touched them (not yet met with them in privacy) nor 
fixed a dowry for them." (Surah Baqarah: 236) 


explaining the laws with regards to that woman whose 
Mehr (dowry) has not been mentioned (and then divorced 
before the marriage can be consummated) is Nas (the object 
and purpose of the verse) and (since we learn) that men have 
the right of issuing Talaaq (by merely listening to the verse it) 
is (will be) Thaahir and indicates that Nikaah without 
mentioning the Mehr is valid. 


Example Three of Thaahir and Nas 
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Similarly in the Hadeeth of Rasulullaah 0 , "Whoever 
becomes owner of his immediate relative (son, father, 
daughter, mother, etc), (the slave/immediate relative) will be 
set free'', freedom for one's blood relative is Nas (the 
objective or purpose of this Hadeeth) and establishing 
ownership is Thaahir (we learn by merely listening to the 
words, "becomes owner", that ownership is first established 
and thereafter the slave will be set free). 





The ruling of Thaahir and Nas 


a i is 


The ruling of Thaahir and Nas is that it is Waajib to 
practice on it whether they be Aam or Khaas with the 
possibility that another (meaning) could be intended. This 
(that another meaning could be intended) is the same as (that) 
Majaaz with (which has the possibility that) Haqeeqat (could 
be implied). 


eh Gee ee ie ae ae 3a i See 
al ell 53535 


Based upon this (ruling that it is waajib to act upon Thaahir 
and Nas) we say; if a person purchases his blood relative 
such that they are set free, he (the purchaser) will be the 
Mu'tigq (the one who set him free) and will also have the right 
of Walaa! (the right to inherit if the deceased has no Dhawil 
Furoodh or Asabah Nasabi). 
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Contradiction between Thaahir and Nas 


Example One 


sheds (alle tel OB 3 el abtiall ke Legis Ss stat) Seles Leth 5 
ce Salle GUAM 8 Gale GY Und) GSU! ab Cadi GAG! Call 
Gail Saal A558 4G sil 


The difference between Thaahir and Nas becomes clear 
when they contradict each other (and in such a case Nas will 
be given preference over Thaahir). Based upon this (rule that 
Nas will be given preference over Thaahir when they 
apparently contradict each other) if a person says to his wife, 
"Give yourself Talaaq'' and she then says, "I separate 
myself from you" (which is Talaaq-Kinaayah and should 
result in a Talaaq Baa'in- irrevocable Talaaq) then a Talaaq 
Raj'ie (revocable Talaaq) will fall because issuing of Talaaq 
is Nas (the object and purpose of this speech) and Thaahir 
(what we understand by merely listening) is Baynoonah 
(separation, i.e. Talaaq-Kinaayah), so practicing on Nas will 
be given preference (because Nas is the actual object and 
purpose of the speech). 


Example two 


Gai leit Ll be 2 Vg pal Abe Jay gota aale < Salta AUS, 
ale nals Seal os BGI 2a “ale, ola Cae Gt Gs 
5h Cod Gai Ale Jal lke Ale G8 Jill bs V's ji) ADL) 
Js) G35 Bas 6 jal ote Gail 2S Jill ge JY 

Sal 














Similarly in the Hadeeth of Rasulullaah | to the people of 
Uraynah, "Drink from its (camel's) urine and milk", 
explaining the cure (treatment with urine) is Nas (the object 
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and purpose of this Hadeeth) and permissibility to drink 
(camel) urine is Thaahir (what we learn by merely listening to 
the speech, whereas) in another Hadeeth of Rasulullaah (, 
"Safeguard yourself from urine for undoubtedly generally 
punishment in the grave is a result of it (not safeguarding 
oneself from urine)", abstaining from urine being Waajib is 
Nas, so Nas will be given preference over Thaahir and 
drinking urine will not be permissible at all. 





Example Three 


CO ae ae ae vals 


oi le eGo ws id lngey bad OY 


And the Hadeeth of Rasulullaah (), ''That which has been 
irrigated by the sky (rainwater), Ushr (one tenth)is due from 
it" regarding giving one tenth in charity is Nas(the object 
and purpose of this Hadeeth is to state that one tenth of any 
produce which has been irrigated by the rain must be given as 
Sadaqah) and the Hadeeth, ''There is no Sadaqah due on 
vegetables" is Mu'awwal (the word Sadagah could refer to 
many things; Zakaat, charity, Ushr, etc and through Ta'weel it 
has been determined that it refers to Ushr) in the exclusion of 
Ushr(thus Hadeeth has been said to mean, "There is no Ushr 
due on vegetables") because Sadaqah has many meanings. 
Thus the first (Nas) will be given preference over the 
second (Mu'awwal and Ushr will be due on vegetables). 





Definition of Mufassar 


eben gd Oa Sama git V 
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Mufassar is a word the meaning of which has been clarified 
by the speaker such that there remains no possibility of 
Ta'weel (alternate interpretation) or Takhsees (exclusion of 
part of its constituents). 


Example of Mufassar 


a53all pul {O peas els 45551 Agia} (olla alsa (Ac Sallis 
Uaradill GG Sal 28 vanes Olais| Ol YI esaall 8 Sal 
Al's Gast OG Sle ahd) gb a) Oka) Ga SIS al 
j 
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An example (of Mufassar) is the verse of ALLAAH Ta'ala, 
{Gy yaad) 2Ql6 45s) ana 


"So (when ALLAAH issued the command to bow down) every 


single one of the angels bowed down to him together..." 
(Surah Saad: 73) 


The word angles is Thaahir in being general (that all the 
angles are being referred to) but it has the possibility of 
Takhsees (such that some angels may be excluded) but the 
possibility of Takhsees was closed with the words, magls - 
every single one''. The possibility of difference in (the 
manner or time they took to make) Sajdah still remained and 
so the Ta'weel (interpreting it that they all made Sajdah 
separately at different times) was closed by the words"w3+4>I- 
together" (which indicates that all the angels performed 
Sajdah together at the same time). 


Example of Mufassar in the laws of Shari'ah 


Example One 
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(An example of Mufassar) In (laws of) Shari'ah is when a 
person says, ''I married a certain person for a month in lieu 
of this (Mehr)."' His saying, "I married" is Thaahir for 
(clear and understood by merely listening to refer to) Nikaah 
except that it has the possibility of referring to Mut'aa 
(temporary marriage, which is Haraam) and by saying, ''for a 
month" clarifies his meaning. We therefore say that this is 
Mut'aa (and Haraam) and is not Nikaah. 


Example Two 


Caliph gale och yal Gall Ie gad So Call Zhe Stal dE 5 
Se Asis BG alll OLS) GY) GIN) 255) is8 Gai Call (te 
cole ‘suaddll 2 aad 4 Mall Se a gta VS Gad yo 5l all Ibe gat 

gliall jj stall jad sie 9) Quali 4456 Y 3S Cpl 


If a person says to another, ''A thousand is due on me for 
the price of this slave or price of this goods", then his 
saying, ''A thousand is due on me" in making a thousand 
incumbent (as debt) upon himself is Nas (the object and 
purpose of this statement) although the possibility of Tafseer 
still remains and by saying, ''for the price of this slave or 
price of this goods" his intention is made clear. Thus 
Mufassar will be given preference over Nas such that the 
money (thousand) will not be incumbent upon him until he 
takes possession of the slave or goods. 


Example Three 
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If a person says to another, "I owe a thousand" then this is 
Thaahir (what we understand by merely listening to the 
statement) for confessing (to owing a debt) and (making) the 
currency of the town (incumbent himself) is Nas (the 
objective of his statement). If he were to say,"from the 
currency of this certain town" (then this would be clarifying 
his intention and become Mufassar) then Mufassar will be 
given preference over Nas, such that the currency of the 
town will not be incumbent upon him but (rather) the 
currency of the town which was mentioned. So too will 
similar scenarios be decided (that whenever Nas or Thaahir 
contradicts Mufassar then Mufassar will be given preference). 


Definition of Muhkam 


baie 55 V Ea, fal le 338 05) ge KA 
Sei 


Muhkam is (a word) which stronger then Mufassar (in that 
Ta'weel, Takhsees and Naskh- Abrogation is not possible in 
Muhkam as opposed to Mufassar in which Ta'weel and 
Takhsees is not possible but the possibility of Naskh- 
Abrogation still remains) such that acting contrary to it is 
not permissible at all. 


Example of Muhkam 


Osoal shaasii 
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An example of Muhkam in The Quraan is (the verses), 
"Undoubtedly ALLAAH has knowledge over everything" 
(such that it is impossible to deny ALLAAH's attribute of Ilm or 
even limit it in the least) and "Undoubtedly ALLAAH does 
not oppress people in the least'' (such that it is impossible to 
claim that ALLAAH has oppressed anyone or anything even in 
the slightest). An example of it (Muhkam) in Hukmiyaat 
(laws of Shari'ah) is what we say when a person confesses, 
"Undoubtedly I owe a certain person one thousand in lieu 
of the price of this slave". As Undoubtedly these words (in 
lieu f this slave) are Muhkam in it being in exchange for it 
(claries that the thousand is in exchange for the slave). So too 
will similar scenarios be decided. 


Ruling of Mufassar and Muhkam 
ANS2 Y Lags laall 253) Sal 5 padall 2545 
The ruling of Mufassar and Muhkam is that it compulsory 
to act on it without any doubt (in its purport and 


application). 


The opposite of Thaahir, Nas, Mufassar, and 
Muhkam 


Cail Soy GaSl) pallet) Lad tele (5 Ai Aaa) 454) odd 2 
ALE SSN) de 5 Uadall dal) eg Socal 


Then each of these four (Thaahir, Nas, Mufassar, and 
Muhkam) have another four which are opposite to them. 
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The opposite of Thaahir is Khafie, the opposite of Nas is 
Mushkil, the opposite of Mufassar is Mujmal, and the 
opposite of Muhkam is Mutashaabih. 


Definition of Khafie 
Atal C88 Go pu Lay ay Spall Gad Le Lads 


Khafie is a word whose meaning is obscured (unclear) 
because of external factors (the intention of the speaker is 
unclear) and not because of the word itself (being unclear in 
its meaning and connotation). 


Example One 


balla {lagiail | sbaal 4a Lull SoE5} (pled alsa Ca: Salli 
HUGS ISL GS C8 Lak 3 Ell GS a Jal 


An example of Khafie is the verse, 
{Lagaail Vabsla 48 Luly (3 Ll} 


"As for the male and female thief, cut off their (right) 
hands." (Surah Maa'idah: 28) 


Which is Thaahir (clear in its implication) with regards to a 
‘Saariq' (a thief who steals quietly and in secrecy in the dead 
of night without being seen) but obscure (unclear) with 
regards to a Tharraar (pickpocket) and Nabbaash (grave- 
robber). 


Example Two 
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Similarly (another example of Khafie) is the verse, 
{Col M5 3 3M} 


"The (unmarried) female and male who commit fornication 
(should both be given a hundred lashes)."" (Surah Noor: 2) 

Is Thaahir (clear in its meaning) with regards to one who 

commits fornication but Khafie (unclear) with regards to 

sodomy (homosexuality). 


Example Three 


caiall GS Ca Wad 4 ARGH La Ila GIS Agsti US Y Gila I 
aN 4 
Y a 


(Another example of Khafie is) If a person takes an oath that 
he will not eat fruit, then this is Thaahir (clear in its 
meaning) with regards to that eaten as an entrée (as a side 
dish or as afters) but Khafie (unclear) with regards to grapes 
and pomegranate (as grapes and pomegranates are eaten as a 
meal as well and not only as a side dish). 


Ruling of Khafie 
BSR 8th eR chs FBR ol Ee Spe ee 
elas aie Os a (ah AGI C195 (Gh SG 
The ruling of Khafie is that it is Waajib to seek out (its 
implication) such that its obscurity (vagueness, uncertainty) 


is removed (after which its ruling will be the same as 
Thaahir). 
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Definition of Mushkil 


le GAB Ls 35) AIS Gast) Me sls SIS) La 548 OS al 
fbn 91 aigall aus 9 as alal 5 ala ya daa pags ali 


allial Ge jaa a Jalil 


Mushkil is that (word) which is more obscure (unclear) than 
Khafie that is to say after its intended meaning (implication) 
has been obscured (because the meaning of the word itself is 
unclear) it resembles (other) words similar to it such that its 
implication cannot be _ ascertained except through 
investigation and deliberation until it (its meaning) is 
distinguished from others (other words) similar to it. 


Example of Mushkil 


Lil's ills GAN 8 Gath ¢ nalld ails Y Call RY 3S 0 lai 
6 ASN a ls is ly als ol USutie gh 
Y al oils Galtlly aot 6 So 3) Da inal alls 3 Salt 


An example of Mushkil in Ahkaam (laws of Shari'ah) is if a 
person takes an oath that he will not eat 'Iedaam' (a 
condiment, any item or food used to improve or add flavour), 
which is Thaahir (clear in its implication) with regards to 
vinegar and juice (as they are definitely condiments used to 
improve or add flavour) but Mushkil (obscure and unclear) 
with regards to (curry prepared with) meat, eggs or cheese 
(as these are not condiments but rather the main course) such 
that the meaning of 'Iedaam' needs to be sought out and 
deliberated upon until one is able distinguish whether the 
meaning of 'Iedaam' is found in them (meat, eggs and 
cheese) or not. 


Definition of Mujmal 
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Then above Mushkil (more unclear and obscure) is Mujmal. 
Mujmal is a word having many implications such that none 
(no implication) can be specified except if clarified by the 
speaker (and in the case Shari'ah clarified or explained by 
ALLAAH Ta‘ala in the Quraan or by Rasulullaah |). 





Example of Mujmal 


Ge a xedall GE { 525) ASS} (Mad ¢ Sal's ale yall G4 S 0 palais 
oF AMAN SSN SNe) Bs hs Sab Goa 5 Milla 55M a 1 pl 
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Jalil yall OG 


An example of Mujmal is Shari'ah is the verse, "And 
prohibited Riba" as the meaning of Riba refers to any form 
of excess (gain or profit), which is not implied but rather 
that excess (gain or profit is implied) which has no item is 
exchange for it in the sale of like items having the same 
scale of measurement. The word (Riba) does not indicate 
(or specify) this nor can this meaning be ascertained 
through deliberation (instead Rasulullaah (| explained its 
meaning to the Sahabah). 





Definition of Mutashaabih 


edeiaid Ca5 All « asLaiall ie asURiall elaall uel axel (358 ai 
Jeall Dill (8 


Then more obscure and unclear than Mujmal is 
Mutashaabih (a word that is so unclear and obscure that 
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there is no hope of meaning being clarified in this worldly life). 
An example of Mutashaabih is the Huroof-Mugathi'aat in 
the beginning of (certain) Surahs. 


Ruling of Mujmal and Mutashaabih 
adh cos is ay hall tas se andl Gad RS; 


The ruling of Mujmal and Mutashaabih is that we believe 
its meaning (and implication) is correct until it is explained. 


Lesson on those instances where the meaning 
of Haqeeqat is abandoned 
-~ 3 od a Oe 
el gil Aiwed Leal) aes 4 Hyd Lay WY) (giles ay A Ladd 


There are five instances where the meaning of Haqeeqat is 
abandoned. 


The first instance: Dalaalatul Urf 


YS Gist) Bulyy sway G58 Sy abs Cayall divs tadsi 
ab GS (alt) gi ais (ata gis 108 Rul shy gle Jit 
ale Livi (pat a) Spall ga 4G) Je Sus Capel (stall 

sai 


One of them (the five instances where the meaning of 
Hageegat is abandoned is) 'Dalaalatul Urf' (when a word has 
a common and known meaning in society) and the reason for 
this is that Ahkaam (laws of Shari'ah) are established by the 
intention with which the speaker says (or utters) the word. 
When a meaning is well-known (common) amongst people 
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then this known meaning will be proof that this was the 
apparent intention (or implication of the speaker) and the 
ruling will be based upon it (the common and known 
meaning). 


Example of abandoning Hageegat for Urf 


Saas 36 Ql dig a Gls gd sly wits V Gg ¢ Sallis 
datas; 30 ‘ual val > 
If a person takes an oath that he will not buy a head then 
this will refer to that which is known (and common) 
amongst people. Thus he will not be breaking be breaking 
his oath if he buys the head of a sparrow or pigeon (as head 
commonly refers to the head of a sheep, cow, or godt). 


prc we ae 


Similarly (another example of abandoning the meaning of 
Haqeegat for the commonly used meaning of Urf is) if a 
person takes an oath that he will not eat eggs then this will 
be based upon the commonly used meaning (for eggs) and 
he will not be break his oath by eating the eggs of sparrows 
or pigeons (if that is not the commonly used meaning of eggs 
in society). 


Si J Cs jad Mt Sieatall Co Y aia GS 8) Oe hess 
asi sud) tus ‘salle 5 oyealill Aa) ay Gi 


From this (the above mentioned examples) we learn that 
abandoning Haqeeqat does not make taking the meaning of 
Majaaz compulsory but it is permissible to award it a lesser 
meaning of Haqeeqat (known as Hagqeegat-Qaasirah). An 
example of this (Hageeqat-Qaasirah) is applying a general 
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ruling on only some of its constituents (such as in the above 
example where the word eggs, which is general, was taken to 
refer to only those types of eggs which are commonly referred 
to by the word). 


ash Gyles Gi i Ltd A) os NI ee i Es 5 J ails, 
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Similarly (another example of abandoning the meaning of 
Haqeegat for the commonly used meaning of Urf is) if a 
person makes a vow for Hajj or that he will walk to the 
Baitullaah or that he will touch the Hateem of the Ka'abah 
with his cloth then performing Hajj in the known manner 
will become incumbent upon him because of Urf (since this 
is the commonly understood meaning of Hajj in society). 


The second instance: Dalaalatufi nafsil Kalaam 
asd Gadi (8 AIS: Satz) aig alin 


The second instance where (the meaning of) Haqeeqat is 
abandoned is because of 'Dalaalatu fi nafsil Kalaam' 
(wherein the words of the speaker suggest that the meaning of 
Hageegat is not implied). 


Example of abandoning Hageeqat because 
'Dalaalatu fi nafsil Kalaam' 
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If a person says, ''Every slave that I own is free" then his 
Makaatab (slave with whom the master has made an 
agreement that if they pay him a stipulated amount they will be 
set free) and such a slave whom a part (share) has been set 
free will not be freed except if he made the intention for 
them (to be included in his statement). The reason for this 
(the above mentioned slaves not being included) is that the 
word 'Mamlook'- owned slave is Mutlaq (free from any 
restriction or clause) and refers to that slave who is owned 
entirely, and a Makaatab is not owned entirely, which is 
why it is not permissible for one to execute any transaction 
on him nor is it permissible to indulge in intercourse with a 
female Makaatab (because one does not have complete 
ownership of such a slave). (Another proof that one does not 
have complete ownership of a Makaatab is)If a Makaatab 
marries the daughter of his master and the master then 
dies resulting in the daughter inheriting the slave then the 
Nikaah will not be invalidated (as she does not have 
complete ownership over which would otherwise invalidate the 
Nikaah). Since he (the Makaatab) is not owned entirely he 
will not be included under the word 'Mamlook'- owned 
slave. This ruling is contrary to that regarding a Mudabbar 
(a slave whom the master has told will be free on his death) or 
Umie Walad (a slave who gave birth to the child of her 
master) as ownership in them is complete and therefore 
(since ownership is complete) it would be permissible to have 
intercourse with both a female Mudabbar and Umie 
Walad. The defect in reality is in her slavery as it will 
terminate on the death of her master without any doubt. 
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Based upon this (difference between a Makaatab and a 
Mudabbar, Umie Walad such that in the Makaatab) we say 
that if a Makaatab is set free for his Kaffaarah for 
breaking an oath or for Thihaar (when one compared his 
wife to a blood relative) it is permissible (and his Kaffaarah 
will be fulfilled). However to set a Mudabbar and Umie 
Walad free will not be permissible because to set (a slave) 
free is Waajib, which literally means establishing freedom 
by removing (the quality of) slavery and since slavery in the 
Makaatab is complete, setting him free will be 'setting free' 
in totality whereas in the Mudabbar and Umie Walad, 
since the slavery is defective, setting them free will not be 
‘setting free' in totality. 


The third instance: Dalaalatu Siyaaqil Kalaam 
eS lin 9 Maal Sy 8 Cary 


The third instance where (the meaning of) Haqeeqat is 
abandoned is because of 'Dalaalatul Siyaaqil Kalaam' 
(when the preceding or forthcoming speech suggests that the 
meaning of Haqgeeqat is not implied). 


Example of abandoning Hageegat because of 


Dalaalatu Siyaagil Kalaam' 
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It is mentioned in 'As-Siyarul Kabeer' (of Jmaam 
Muhammed), when a Muslim tells an enemy combatant, 
"Step down!" then he will be given sanctuary. (However) If 
he says, "Step down, if you are a man" and the enemy then 
steps down, he (the enemy) will not be given sanctuary 
(because the second statement, "If you are a man", is a threat 
more than a promise of sanctuary). If the enemy combatant 
says, ''(Give me) Sanctuary! (Give me) Sanctuary!" and the 
Muslim replies, "(7 give) Sanctuary! (J give) Sanctuary!" 
then he will be given sanctuary. (However) if the Muslim 
replies (by saying), "Sanctuary, you will see what will 
happen tomorrow, so do not be hasty until you see" and the 
enemy then steps down, he will not be given sanctuary. 
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If a person says (to another), ''Purchase a slave for me, who 
will be of service to me" and the latter (the Wakeel) then 
buys a blind or disabled, it will not be permissible (and the 
loss will be borne by the Wakeel and the slave will be his). If 
he said, "Purchase a slave for me, so that I may have 
intercourse with her" and the latter (Wakeel) purchases the 
foster-sister of the former (Muwakkil) then the slave will not 
belong to the Muwakkil (but rather the loss will be borne by 
the Wakeel and the slave will be his). 
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Based upon this (that the meaning of Haqeegat is abandoned 
because of the preceding or forthcoming speech) we say in the 
Hadeeth, "If a fly falls into food, push it in (immerse it into 
the food) and then remove it because one of its wings carries 
disease and the other the cure and the disease precedes the 
cure" latter statement (of Rasulullaah (| that the wings 
contain a disease and cure) establishes that the order to push 
the fly in (immerse it) is to save us from harm not (that it is) 
an act of Ibaadat in Shari'ah and it (to immerse the fly) will 
therefore not be Waajib. 
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And the verse, 
el iyaall G1Gs2aN) Lal 
"Alms (Zakaah) are only for the poor..."' (Surah Taubah: 60) 
Being mentioned after the verse, 
all Ca Ajab Oh 5 


"Among them (Munafigeen) are (also) those who mock you 
concerning (the distribution of) charity." (Surah Taubah: 58) 


establishes that mentioning those upon whom Zakaat 
should be spent was to put end to the greed (of the 
Munafigeen) for Zakaat, thus absolving oneself from (the 
fulfilment of) Zakaat is not dependant on distributing 
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Zakaat to all (eight categories mentioned in the verse above, 
as is the opinion of Imaam Shaafie). 


The fourth instance: 'Dalaalatu min Qibalil 
Mutakalim' 


osc Ja ably ta 58 8 35 


The fourth instance where (the meaning of) Haqeegqat is 
abandoned is because of 'Dalaalatu.§ min  Qibalil 
Mutakalim'(when the condition of the speaker suggests that 
the meaning of Haqeegat is not implied) 


Example of abandoning Haqgeegat because of 
‘Dalaalatu min Qibalil Mutakalim' 
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An example (where the meaning of Haqeegat is abandoned 
because the condition of the speaker suggests that Haqeegat is 
not implied) is the verse, 


"So whoever desires, believe (bring Imaan) and whoever 
desires, disbelieve (make Kufr)." 


The reason for this (why the meaning of Haqeegqat, to resort 
to Kufr if one so desires, is not implied here) is that ALLAAH 
Ta'ala is Most Wise (has the most perfect wisdom) and Kufr 
(disbelief) is abhorred (detested and disliked by ALLAAH), 
and (ALLAAH) the Most Wise will never instruct such an 
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act (which is abhorred and disliked by ALLAAH). Thus the 
Hageegat (literal meaning) will be disregarded here because 
of the Wisdom of ALLAAH. 


Bal gle O38 Viki GUS Ub aS ol pats KG 1) UID Ce 
cle eh J jhe Clin OK ON Ge ttl Ce 5 ¢ staal te 54 
coll 


Based upon this (principle that the meaning of Hageegat will 
be abandoned because of the condition of the speaker) we say 
that if a person (Muwakkil) appoints another (makes another 
Wakeel) to purchase meat and he (i.e. the Muwakkil or 
speaker) is a Musaafir (traveller), who has stopped on the 
road, then it will refer to cooked meat (as utensils for 
cooking are usually not available during a journey thus the 
condition of the speaker; being a traveller, dictates that it 
refers to cooked meat) and if he (the speaker) is at home then 
it will refer to raw meat (as the utensils for cooking are 
present when one is at home). 


woah 3 Ga J geal ola call aS Saal 
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Also from this category (where Hageeqgat is abandoned 
because of the condition of the speaker) is 'Yameenul For' 
(immediate oath, which refers to a situation or scenario 
occurring at that particular time). For example, if a person 
says, ''Come have breakfast with me"' and the latter replies, 
"TI take an oath by ALLAAH I will not have breakfast", 
then this will refer to the breakfast to which he was invited 
(at that moment) such that if he ever has breakfast with him 
(the one who invited him) in his home thereafter (on another 


Usool Shaashi 


day) or even with another person on that same day, he will 
not be breaking his oath. 
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In the same manner (as the ruling for 'Yameenul-for') is if a 
woman stands to leave and her husband tells her, "If you 
leave then you are... (divorced, or whatever repercussion is 
mentioned)" then this statement will be restricted to that 
moment such that if she leaves later (at a later time or on 
another day) the decree husband will apply (a divorce, etc 
she will occur). 


The fifth instance: Dalaalatu Mahallil Kalaam' 
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The fifth instance where (the meaning of) Haqeeqat is 
abandoned is because of 'Dalaalatu Mahallil Kalaam', such 
that the (meaning of) Haqeeqat will does not fit on that 
Mahal (time, place or person). 


Example of abandoning Hageeqat because of 
‘Dalaalatu Mahallil Kalaam' 


aes alts SUVs aa kl eae el ole lee 
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An Example (of abandoning Haqeegat because the meaning 
of Haqeegat cannot apply to that person, place or time) is 
contracting a Nikaah with a free woman using the words of 
Bay'a (saying "sell yourself to me"), Hibah (saying "gift 
yourself to me"), Tamleek (saying, "Give ownership of 
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yourself to me"), or Sadaqah (since the literal meaning is 
impossible to apply here, we say that it refers to Nikaah). 


Coil Jaa vo ne ye unl Ca ee Gg C yodual © “alsa 5 


And saying to one's slave, whose lineage to another is well- 
known, "This is my son" (since the literal meaning is 
impossible to apply here, we say the slave will be set free). 
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Similarly if he says to a slave who is elder than him, "This 
is my son" it will be Majaaz for setting the slave free 
according to Imaam Abu Hanifah | as opposed to Imaam 
Abu Yusuf |] and Imaam Muhammed [| as we have already 
discussed (in the discussion of Haqeegqat and Majaaz) that 
Majaaz is a substitute for Haqeeqat in speech according to 
Imaam Abu Hanifah UJ and according to Imaam Abu Yusuf 
and Imaam Muhammed a substitute for the ruling. 


















































Lesson on the manner in which rulings are 
derived 


us _ al “ sd j . / 
ailiails O4dIS 4 Sagal 5 Gail ie le Qik 
This is a lesson on the manner in which rulings are derived 


(by examining the meaning of words), that is by Ibaaratun 
Nas, Ishaaratun Nas, Dalaalatun Nas, and Iqtidha'un Nas. 
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Definition of Ibaaratun Nas 


ated cay 5 eaky ASH Gis Le 568 Gail Be Le 


Ibaaratun Nas is (refers to) the purpose for which the 
speech was intended and (or what is) intentionally implied. 


Definition of Ishaaratun Nas 


a 


Ishaaratun Nas is (refers to) the ruling which a word of the 
speech proves without (any) addition (of text or speech), is 
not entirely clear (but reflection and contemplation is 
required), nor was it (this meaning) the purpose of the 
speech. 


Example of Ibaaratun Nas and Ishaaratun Nas 

Cs VA Gaull Gialeéll elpaall) las pals Ga “alli, 
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An example of (Jbaaratun Nas and Ishaaratun Nas) is the 
verse, 


{3d 103 0 V5 3) GH Gh pateall el paally 
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"(A share of the booty received without a fight is also 
reserved) For the poor Muhaajireen who were removed 
from their and their possessions."' (Surah Hashar: 8) 


As the purpose of this verse was to mention that those who 
have a right to the booty (namely the poor Muhaajireen) and 
is therefore the Ibaaratun Nas (the purpose intended by this 
speech) and them being poor is proven by a word in the 
speech (the word ':\5:8'- poor, refers to that person who has no 
wealth or wealth less than the Nisaab of Zakaat) which 
indicates that ownership is transferred to a Kaafir if they 
(Kuffaar)seize the belongings of Muslims(which is Ishaaratun 
Nas) as (the reason for this substantiation that ownership is 
transferred in such a case is that) they would not be poor if 
their (the Muslim's) property still remained in_ their 
possession (and did not transfer to the Kuffaar). 


Rulings derived from the above 


vel ald 55 Ba 5 oly) dike Ga Ball Ae 25k 
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(As a result of the Ishaaratun Nas of this verse) the ruling 
with regards to Kuffaar seizing the belongings of a 
Muslim(that the Kuffaar become owners of it), establishing 
ownership for the trader by purchasing it from them (since 
ownership has been established for the Kuffaar, if any person 
purchases it from them he will become the owner), his 
transactions of sale, Hibah, setting free (will all be correct 
and whoever purchases it from the trader or the person to 
whom it is gifted will become owner and if it was a slave and 
the trader set it free, the slave will become free), the right to it 
in booty and transfer of ownership to the Mujaahid (if the 


Usool Shaashi 


Muslims gain that same property back as booty it will be 
distributed in accordance to the laws of booty and ownership 
will be established for the Mujaahid who gains it) as well as 
the impermissibility of the first owner to reclaim it from 
him (once it is given to a Mujaahid as part of the booty, the 
original owner cannot claim that it is and confiscate it from the 
Mujaahid), including other related rulings, are derived. 


Example Two 
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Similarly in the verse, 
(psa (ol C5 obitall ALI SAT al} 


"Permission has been granted for you to have sexual 
relations with your wives... 


Until, 

{J ot asta ya fy 
Then complete the fasts until nightfall. (Surah Bagarah: 187) 
Abstention (Fasting, i.e. refraining from eating, drinking and 
sexual relations) began in a state of Janaabat (higher 
impurity) because permissibility of indulging in sexual 


relations (which is the Ibaaratun Nas) until dawn (as 
permitted in this verse) would mean that the first portion of 
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the day would be spent in a state of Janaabat (higher 
impurity) and abstention in this portion (is a part) of the fast 
(of that day) which one has been ordered to keep. Thus this 
will suggest that (being in a state of) Janaabat does not 
nullify the fast. (A person has been ordered to fast from 
sunrise to sunset and when ALLAAH Ta'‘ala has permitted 
sexual relations until dawn, which would result in a person 
being in a state of Janaabat in the first portion, it would mean 
that being in a state of Janaabat when the fast begins will not 
invalidate the fast. ) 
5 aval! sla (8 YY GULL Wig Ateateall 3) als Ge ails 
slall 61S 4) ¢ Aas Sake Sts al acy LEE NS Ga Of ale ¢ 5 
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This (fasting not being invalid if one is in a state of Janaabat 
in the first part of the day which is the Ishaaratun Nas) 
necessitates that gargling and rinsing the nose will not 
affect the continuation of the fast. (Jt is further) Derived 
from this that if one tastes something (without swallowing) 
his fast will not break because if one gargles his mouth 
(which does not break the fast) and the water is salty such 
that he can taste (its saltiness) when gargling, his fast does 
not break (thus we can conclude that tasting something will 
also not break the fast). 
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We learn from this (verse, "Then complete the fasts until 
nightfall") the ruling of wet dreams (if a person ejaculates 
while sleeping), cupping (drawing blood), and applying oil 
(that all three are permissible while fasting and will not nullify 
the fast) because when abstention from (only) three things 
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(eating, drinking and sexual relations) during the day has 
been called fasting (in the verse, "Then complete the fasts 
until nightfall") we learn that it (fasting) is complete by 
abstention from these three things (only). 


Sa derived from the above 
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Based upon this (verse mentioned above) the ruling of 
having the intention for fasting from the night is derived 
(such that according to Imaam Abu Hanifah it is not necessary 
to have the intention to fast for Ramadaan from the night but 
can be made before midday) because the intention for what 
one has been ordered to fulfil (which is fasting in this case) 
will only become necessary when beginning the act, which 
only begins (in this case) in the first portion of the day 
(which is until midday). 


Definition of Dalaalatun Nas 
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Dalaalatun Nas is that which is learnt to be the Illat 


(principal cause) for the ruling, through diction (from the 
meaning of the speech) and not Ijtihaad or extraction. 


Pe rss aah hp el a 
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An example of this (Dalaalatun Nas) is the verse, 


flae V5 Gl egl JS 95} 


"Do not even tell them ''Oof!"' and do not rebuke them." 
(Surah Bani Israa'eel: 23) 


As one who is acquainted with Arabic language and its 
usage will understand immediately on hearing it that the 
prohibition of saying "Oof!" is so that one will not cause 
harm to them (thus causing harm to them will be the principal 
cause for the prohibition). 


Ruling for Dalaalatun Nas 


ely athe p5tel ate Gaglaidl all gud g sill Ih has 
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The ruling for this category (Dalaalatun Nas) is the ruling 
will be that wherever the Illat (principal cause) is found the 
ruling will apply. 
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Therefore (because the ruling will apply wherever the Illat is 
found) we say that beating, swearing, to hire the service of 
one's father, imprisoning them for debt (if they owe you 
money) or even killing them in Qisaas (Shar‘ie penalty) is 
Haraam (forbidden). 


Dalaalatun Nas is the same as Ibaaratun Nas 
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Then Dalaalatun Nas is the same as Ibaaratun Nas (in its 
implication/ruling being absolute and having no doubt) such 
that it is permissible to execute punishments (penalties) 
based on Dalaalatun Nas. Our scholars (of the Hanafi school 
of thought) say (with regards to this) that Kaffaarah will be 
Waajib for sexual relations (while fasting as prove) by 
Ibaaratun Nas and for eating and drinking by Dalaalatun 
Nas. 


Rulings derived from the above 
abel als te SAIS Os adh Sa Ue! Cle g 


Based upon this (that the implication/ruling of Dalaalatun 
Nas is absolute and has no doubt) it is said that the ruling 
will be based on (the presence or absence) that Illat (whereby 
the ruling will apply only when that Illat is found). 
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Imaam Qaadhi Abu Zaid said, "If a nation regards the 
word "Oof!'' as a gesture of respect then it will not be 
Haraam for them to say ''Oof!" to their parents (since the 
Illat, of causing harm to one's parents is absent, the ruling of 
Hurmat- prohibition will not apply). 
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Similarly (another example of when the Illat is absent the 
ruling will not apply) is the verse, 


(238 Gal oa ey 


"O you who have Imaan! When the call (Adhaan) is made 
for (the Jumu‘ah) salaah on the day of Jumu'ah (Friday), 
then hasten towards ALLAAH's remembrance (towards the 
Jumu'ah Salaah to take place in the Masjid) and leave 
trading." (Surah Jumu'ah: 9) 


(The Illat for the prohibition of trade is that it hinders 
hastening towards Salaah) If we were to assume 
(hypothetically) that trade will not prevent the parties (buyer 
and seller) from hastening towards Jumu'ah (for example) 
by them being on a ship already headed towards the Masjid 
then it will not be prohibited. 
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Similarly (another example of when the Illat is absent the 
ruling will not apply) is if a person takes an oath that he will 
not hit his wife (which means that he will not inflict harm to 
her) and then pulls her hair, bites her or chocks her such 
that it causes her pain then his oath will break (even though 
he might not have hit her). (However) If he strikes her 
(gently) or pulls her hair while playing with her, without 
harming her, then his oath will not break (even though he 
appears to have struck her). 
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If a person takes an oath that he will not hit a certain 
person (which means that he will not harm him) and then hits 
him after his death, his oath will not break as the meaning 
of hitting, which is to cause pain, is not found here (as the 
deceased person cannot feel pain). 
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Similarly if a person takes an oath that he will not talk to a 
certain person and then does so after his death, his oath 
will not break as the deceased person cannot understand 
him. 
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Based upon this (that the ruling will apply only when the Illat 
is found) it has been said that if a person takes an oath that 
he will not eat meat and then eats fish or locust, his oath 
will not break but if he eats pork or human flesh, his oath 
will break. The reason for this is that one acquainted with 
the Arabic language and its usage immediately on hearing 
it will understand that he is taking an oath that he will not 
eat meat which has been created from (or made from) blood, 
which would mean that he is abstaining from all types of 
flesh and the ruling will be based on it (such that his oath 
will only break if he consumes meat created from blood, which 
is not present in fish or locusts). 


Definition of Iqtidha'un Nas 
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Iqtidha'un Nas is an addition to the speech (a meaning 
beyond What is actually said) without which the meaning of 
the speech will not be correct (the implication of the speech 
cannot be applied without it), that is to say the speech 
requires it in order for its meaning to be correct. 


Example of Iqtidha'un Nas 
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An example of this (Dalaalatun Nas) in (the laws of) 
Shari'ah is the term, 'You are divorced". This (being 
divorced) is a characteristic (Sifat, which is a derivative of a 
verb) of the woman, however in order for it (divorced) to be 
the characteristic (Sifat, which is a derivative of a verb) the 
Masdar (root word, or verb in this case, from which words are 
derived) has to be present’. In other words it can be said 
that the meaning of the Masdar is present because it is 
required (for the meaning of the speech to be correct). 
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' If a sifat (quality, attribute or characteristic) is ascribed to a person it will necessitate that the 
person carry out the action or in other words was the doer of the verb, e.g. if a person is called 
a helper. It would mean that he carried out the action of helping. Similarly in this instance 
when the woman has been called divorced, it would mean that the action of being divorce was 


carried out on her. 
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(The second example of Dalaalatun Nas is) If a person tells 
another, ''Set your slave free on my behalf in lieu of one 
thousand dirhams" and the owner then says that he set the 
slave free, the act of setting free will be attributed to the 
one who gave the order and a thousand Dirhams will 
become Waajib on him (to give to the owner of the slave). If 
the person who gave the order had the intention of 
Kaffaarah (that he is setting this slave free in payment for his 
Kaffaarah) then it will be in accordance with his intention 
(and his Kaffaarah will be fulfilled). The reason for this is 
that saying, ''Set your slave free on my behalf in lieu of one 
thousand dirhams" necessitates the meaning of ''Sell this 
slave to me for one thousand dirhams ant then be my 
representative (Wakeel) in setting him free and set him free 
on my behalf."". Thus a sale (transaction of sale between the 
two) has been established by Iqtidha'un Nas (that in order 
for the meaning of the speech to be correct, a sale transaction 
is required) and acceptance (of the sale) will also be 
established in a similar manner (by Dalaalatun Nas). 
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Because of this (that a sale transaction has been established in 
the above example by Dalaalatun Nas) TYmaam Abu Yusuf 
says that if a person says to another, ''Set your slave free on 
my behalf in exchange for nothing" and he (the owner) then 
says, ''I set him free"' the act of setting free will be ascribed 
to the one who gave the order and Hibah (transferring 
ownership to the other by gifting it to him) and 
"Towkeel' (appointing another as his representative to act on 
his behalf)will be established Iqtidha'un Nas and taking 
possession will not be necessary (for the one who gave the 
order) as it (taking possession) is the same as acceptance in 
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the example of sale (mentioned above where acceptance was 
established also through Dalaalatun Nas). 
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However (in disagreement to this ruling of Imaam Abu Yusuf) 
we say (i.e. Imaam Abu Hanifah and Imnaam Muhammed) that 
acceptance is a Rukan (fundamental element) of a sale thus if 
a sale has been established (to have occurred) by Iqtidha'un 
Nas then it would dictate that acceptance also definitely 
occurred (as a sale is only complete with a proposal of sale 
and acceptance of the offer, thus when we say a sale took place 
it would naturally mean that a proposal and acceptance 
occurred) as opposed to taking possession in Hibah as it 
(taking possession) is not a Rukan (but rather a condition for 
the transfer of ownership) such that we can say that when 
Hibah is proven by Iqtidha'un Nas, taking possession also 
definitely occurred (as the act of Hibah can take place, 
without the other taking possession, such that ownership will 
only be transferred once the other takes possession of the item, 
even though it has already been gifted to him. This is contrary 
to a sale, as a sale is only complete and called a sale once both 
a proposal and acceptance takes place). 


Ruling of Iqtidha'un Nas 
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The ruling of Iqtidha'un Nas is that it is established out of 
necessity and will therefore be restricted to its necessity 


(such that only that amount of it will be applied which can 
fulfill the requirement of Iqtidha'un Nas). 
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Example of Iqtidha'un Nas 


Si GUM SY Geng Y GB ay s'py Ge a 15) ABS 1g 
asi bye peal 37)'5xcall ay 53s clinisy| Bi yy | 3838 
gal sil GS 6 1 38he Sh AIGIL 


As a result of this (that Igtidha'un Nas is restricted to its 
necessity) we say that if a person tells his wife ''You are 
divorced" with the intention of three Talaaq, it will not be 
correct (and only one Talaag will apply). The reason for this 
is that Talaaq has been regarded to have been issued by 
Iqtidha'un Nas (as was discussed that ascribing a_sifat 
necessitates the occurrence of the action; being divorced 
necessitates that a divorce was issued) and will therefore be 
restricted to necessity and the necessity is fulfilled with one 
thus it will be established that only one Talaaq was issued. 


Rulings derived from the above 
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As a result of this (that Igqtidha'un Nas is restricted to 
necessity) the ruling is derived for the statement (if a person 
takes an oath saying), "If I eat...(Then my wife is divorced, 
slave set free, or any other condition)" whereby he makes the 
intention for one type of food (the intention that if I eat this 
specific type of food then only will the condition be fulfilled) 
and excludes others, it will not be correct (and his oath will 
break with the consumption of any type of food). The reason 
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for this (why the oath breaks even though he might have been 
referring to a specific food) is that eating necessitates food, 
thus it (consumption of food) has been established by 
Iqtidha'un Nas which will be restricted to necessity and the 
necessity will only be fulfilled by 'Fard Mutlaq' (an 
unrestricted clause). 'KFard Mutlaq' cannot be specified (have 
its implication restricted) as 'Takhsees' (to restrict) requires 
Umoom (generality, which means it can only occur where an 
item is Aam and Iqtidha'un Nas is not Aam). 
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If a person tells his wife after consummating the marriage, 
"Start your Iddah (period of waiting after Talaaq)" with the 
intention of Talaaq the Talaaq will be applied through 
Iqtidha'un Nas. The reason for this is that Iddah requires 
the issuing of a Talaaq, thus it will be established that a 
Talaaq was issued (because of which he is instructing her to 
start her Iddah) according to necessity (will be restricted to 
only that amount which will fulfill the requirement of 
Iqtidha'un Nas), which is possible through a _ Raj'ie 
(revocable) Talaaq. The reason for this (why it will be a 
Talaaq Raj'ie) is that Talaaq Baa'inah (irrevocable Talaaq) 
exceeds the necessity and therefore cannot be established 
through Iqtidha'un Nas. Thus only one Talaaq (Raj‘ie) will 
apply, as we have explained. 
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Lesson on Amr 


Definition of Amr 


Paste 
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The literal meaning of Amr is when a person orders 
another to do something using the words ’J4|’- Do (this)! In 
Shari’ah (it means), making something (an act) compulsory 
on another. 
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Some Aimah have mentioned that Amr is restricted to this 
expression (J+4!).()It is impossible that they could have 
implied that the reality of Amr is restricted to this 
expression only because according to us ALLAAH Ta/’ala is 
the Speaker since eternity and his speech comprises of Amr 
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(ordering), Nahee (prohibiting), Ikhbaar (informing), 
Istikhbaar (questioning) and it is impossible that this 
expression could have existed since eternity (as any 
expression or term is momentary because of it comprising of 
sound, letters and words, whereas ALLAAH’s speech does not 
comprise of these and is therefore eternal). At the same time 
it is impossible that this (the statement of some Aimah that 
Amr is restricted to this expression only) means that the 
objective of the one giving the order (which is to make an act 
Waajib on another) can only be attained with this expression 
because the purpose of Amr from the Shar'ie(the one who 
stipulates the laws of Shari’ah) is to make an act Waajib on 
the servant, which gives the meaning of ‘Ibti’laa’ (to put to 
trial), and Wujoob can be established without this 
expression. (For example) Is Imaan not Waajib on those 
whom the message of Islaam has not reached? Imaam Abu 
Hanifah says, “Had ALLAAH Ta’ala not sent any Nabi 
then (too) it would be compulsory upon the intellectuals to 
use their intellect to recognise ALLAAH Ta’ala. Thus the 
statement of the Aimah (mentioned above) will mean that 
the Ahkaam of Shari’ah with regards to (ALLAAH’s) 
servants is restricted to this expression such that the actions 
of Rasulullaah [| will not have the same status as the 
expression of Rasulullaah (1 ‘) s-4!’- You all Do! (this) and it 
will not be necessary to regard the action of Rasulullaah () 
as Waajib (in the same manner as his order will be regarded). 
Following the actions of Rasulullaah ( will only be Waajib 
when it is proven that Rasulullaah | habitually performed 
that act or (it is proven) that it was not specific to 
Rasulullaah (] only. 















































Lesson on Amr Mutlaq 
und 
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The scholars have differed regarding Amr Mutlaq; i.e. 
(such an Amr which is) free from any indication whether it is 
for compulsion or not for compulsion (this means that there 
is a difference of opinion regarding the expression of Amr 
which does not indicate whether it is Waajib or not Waajib). 
For example, the verses, “When the Quraan is recited, then 
listen attentively to it (stop talking) and remain silent so that 
mercy may be shown to you” and “But do not approach 
this tree, for then (if you eat from it) you will be of the 
wrong-doers” (there is nothing in these verses which indicate 
whether the order given in these verses are for Wujoob or not). 
The Saheeh (correct and authentic) view is that it (Amr 
Mutlaq) is for Wujoob except if proof is established against 
it (if there is proof that Wujoob is not implied then the act will 
not be considered Waajib) because discarding Amr is 
disobedience and acting in accordance to it is obedience. 
Allaamah Humaasi said, 


“In severing relations with me you have obeyed those who 
order you. 


You too order them to do the same to their beloveds. 
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If they obey you (and sever ties with those they love), then 
obey them (and sever relations with me). 


If they disobey you (and do not sever relations with those they 
love), then disobey those who disobey you (and maintain 
relations with me).” 


Disobedience with regards to matters of Shari’ah is a cause 
for punishment. 
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The rationale behind this (that disregarding Amr is 
disobedience) is that compulsion to perform (an Amr) is 
based upon the authority one has over the addressee (the 
one to whom the Amr is directed). As a result of this (that 
compulsion is based upon the authority one has over the 
addressee) if the expression of Amr (an order) is directed to 
a person upon whom it is not compulsory to obey you then 
it will not be Waajib (for him) to carry it (the ordered task) 
out and if it is directed to a person upon whom it is 
compulsory to obey you then it will be compulsory for him 
to carry it out without any doubt. If he were to disregard it 
intentionally then he will be deserving of punishment 
logically and according to Shari’ah. According to this we 
learn that the level of compulsion will be based upon the 
authority of the one issuing the order (over those being 
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ordered, such that if he has authority over them then it will be 
compulsory for them to obey it and if he has no authority over 
them then it will not be compulsory for them to obey it). Once 
this has been established (that the level of compulsion will be 
based upon the authority of the one issuing the order) we say 
that ALLAAH Ta’ala is Supreme Master of every inch of 
the universe and can do as He so pleases and intends (thus 
ALLAAH Ta’ala has authority over everything and his orders 
are compulsory on His creation). When it has been 
established that disregarding an order of one who has a 
slight authority over a person (by being his master and the 
latter being his slave) is deserving of punishment, what is 
your opinion about disregarding the order of One who 
brought you into existence from nothing and showered His 
bounties upon you (how much more incumbent will 
ALLAAH’s order be)? 


Lesson on Taqraar in Amr 
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This lesson discusses that Amr-bil-Fi’] (ordering a specific 
act) does not necessitate repetition (such that carry out once 
will fulfil the requisite of the order). 
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As a result of this (that Amr does not necessitate repetition) 
we Say that if a person orders another saying, “Divorce my 
wife (on my behalf)” and the Wakeel (appointee) divorces 
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her, and thereafter the Muwakkil (the appointer) then 
remarries her, the Wakeel will not have the right to divorce 
her a second time with the first Amr (when he divorced her 
the first time he fulfilled the Amr and will not have the right to 
continually issue divorces). 
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If a person orders another saying, “Marry me to a woman” 
then this will give him the right to perform his marriage 
again and again. If a person orders his slave, “Get 
married!” then this will permit him to get married only 
once (and he will not be allowed to marry again). 
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The reason for this (why Amr does not necessitate repetition) 
is that Amr calls for that action in a concise manner 
(meaning it is an abbreviation of a lengthy statement) as 
‘oI’. You Hit! is short for ‘Perform the action of 
hitting’, and the concise and extended form are both the 
same in its ruling. Then (thus the above order to hit would 
imply that one must strike once because) the order to hit is an 
order to carry out a type of action (in this case hitting) ina 
known manner and when a known type is ordered then it 
will refer to the bare minimum when Mutlaq (with no 
clauses or restrictions) or the maximum (if he has the 
intention for it, either one can be implied and there is no in- 
between). 
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As a result of this (that Amr-Mutlaq will refer to either the 
minimum or maximum) we Say if a person takes an oath that 
he will not drink water, then his oath will break even if he 
drinks a drop. (However) If he has the intention for the 
water of the entire world (meaning he takes an oath that he 
will not drink all the water of the entire world) then his 
intention will be correct (because Amr-Mutlaq can refer to 
the minimum or maximum, and in this case his oath will only 
break if he drinks all the water of the entire world and not if he 
drinks a drop). 
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As a result of this (that Amr-Mutlaq will refer to either the 
minimum or maximum) we say that if a person orders his 
wife to divorce herself and she then says, “I divorced 
myself” then one Talaaq will apply but if he had the 
intention for three then his intention will be correct (and 
three will apply because Amr-Mutlaq will refer to either the 
minimum or maximum, thus it can refer to either one Talaagq or 
three). 
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Similarly (Amr-Mutlaq can refer to either the minimum or 
maximum)if a person orders another to divorce his wife, 
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then this will refer to one when Amr is Mutlaq and if he 
had the intention for three then his intention will be correct 
(and three Talaaq will apply). (However) If he had the 
intention for two then it will not be correct (and only one 
will apply) except if his wife was a female slave because the 
intention of two in her favour is the intention of the 
maximum. 
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If a person tells his slave, “Get married!” then it will 
permit him to marry one woman but if he had the intention 
of (permitting him to marry) two women then his intention 
will be correct (and he will be permitted to marry two women) 
as two is the maximum (amount wives he can take at one 
time) for a slave. 


A reply to an objection to this principle 
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Based upon this principle (that Amr does not necessitate 
repetition) there will no objection to repetition in Ibaadaat 
(whereby one can say that since there is no repetition in Amr it 
is not necessary to perform acts of Ibaadaat, such as Salaah, 
etc, repeatedly but merely performing them once will suffice) 
because they are not established (made Waajib repeatedly) 
by Amr (necessitating repetition) but rather (they become 
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Waajib repeatedly) because of repetition of the Asbaab (the 
principal cause) which causes it to become Waajib. The 
Amr seeks to make Waajib performance of that, which is 
already incumbent on a person and not to establish 
compulsion in essence (the Amr does not make the act Waajib 
but merely orders one to perform that which is Waajib on that 
person at that particular time). This (making performance of 
something incumbent, which was already Waajib on a person 
before this) is similar to a person telling another, "Pay the 
price of the goods" (the Amr to pay the price in actual fact is 
ordering one to pay that amount that has become Waajib on 
him as a result of the transaction which he contracted 
previously and the Amr to pay itself did not make it Waajib)or 
"Pay maintenance to your wife" (the Amr to pay the price in 
actual fact is ordering one to pay that amount that has become 
Waaqjib on him as a result of the transaction which he 
contracted previously and the Amr to pay itself did not make it 
Waajib). Thus when Ibaadaat become Waajib because of 
their Asbaab and the Amr will only seek performance of 
that which is already Waajib upon him. Then when Amr 
refers to a specific class (category) then it will refer to that 
(entire) class which is Waajib upon him (whenever Amr is 
used it will refer all that is Waajib upon him, for example the 
order to perform Salaah is an order to perform all the Salaah 
which is Waajib on a person in his entire life). 
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An example of this (that Amr will refer to the entire class 
which is Waajib on a person) is what is said that (all the) 
Zuhr Salaah (incumbent on a person in his life) is what is 
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Waajib in the time of Zuhr, thus the Amr will be directed 
to the performance of what is Waajib on him (which is the 
Zuhr Salaah incumbent upon him) then when the time (of 
Zuhr Salaah) is repeated so too will its compulsion. Thus the 
Amr will include whatever is Waajib upon him (such as the 
Zuhr of the next day as well) as it refers to the entire class of 
what is Waajib on him, whether it be fasting or Salaah. 
Thus the repetition of Ibaadaat is (Waajib) in this manner 
and not that Amr necessitates repetition. 


Two types of Ma'moor Bihi 
und 
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Ma'moor Bihi (the act which one has been ordered to 
perform) is of two types; Mutlag anil Waqt (not restricted to 
a specific time) and Mugayyad bil Waqt (restricted to a 
specific time). The ruling of Mutlaq anil Waqt is that it is 
Waajib with 'Taraakhee' (even though Waajib it does not 
need to be performed immediately) as long as it is performed 
before one's death (thus once will not be regarded as sinful in 
delaying its performance as long as one carries it out before 
one's death. If one passes away without performing it then he 
will be sinful). 


Cia Uf al gh SHS BI 5S gl gall 3 Mess DUIS ey 
i BUG ye Gl phat Ul Lys pte Gl OS Sly ol ye GI 
ssl jae) y 43) Abledl Ct ball aalls hail daiias 585 
all Cia 1a) Gulsl; daa! gl jaa Calica Site 3 aila Ub ws 

apeally 5K |g Slag 
Based upon this (that the performance of Amr-Mutlaq anil 
Wagqt can be delayed) mam Muhammed | has said in 'Al- 
Jaami'ul Kabeer' that if a person vows to perform I'etikaaf 
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for a month, then he may perform this I'etikaaf in any 
month he desires and (in a similar manner) if he vows to fast 
for a month then he may fast in any month he desires. The 
well-known verdict (Shar‘ie stance) with regards to Zakaat, 
Sadaqaatul- Fitr and Ushr is that one does not become 
sinful in delaying its fulfilment because if he loses the 
Nisaab (the amount on which Zakaat or Sadagah becomes 
Waajib) then it will no longer be Waajib (to pay the Zakaat 
or Sadaqah) and if one who broke his oath loses his wealth 
and becomes destitute then he will complete the Kaffaarah 
through fasting. 


Mutlagq anil Waqt is Waajib Kaamil 
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Based upon this (that one will not be sinful for delaying the 
performance of Amr-Mutlaq anil Waqt) it is not permissible to 
perform Qadhaa Salaah (the missed Salaah, which is not 
restricted to time and may be performed at any time) in the 
(three) forbidden times (sunrise, sunset, midday) because 
when it is Waajib Mutlaqan (without restriction) it is (still) 
Waajib Kaamil (perfectly) and one will not be absolved of it 
by performing it defective (and since these three times are 
defective times the Qadhaa Salaah performed in this time will 
be defective). Performance of (that days) Asr Salaah is 
permissible close to Sunset but Qadhaa Salaah is not (as the 
Sabab for the Wujoob of Asr performed close to sunset is 
defective thus performing it in a defective manner/time is also 
permissible). Imaam Karkhi is of the opinion that Amr- 
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Mutlaq anil Waqt is Waajib immediately (such that one who 
delays in performing it will be sinful). Our disagreement with 
him is with regards to it being Waajib (he regards it as 
Waajib immediately and we regard say that even though it is 
waajib it is not compulsory to perform it immediately) and we 
do not disagree that performing it as soon as possible is 
Mustahab. 


Types of Amr-Mugayyad bil Waqt 
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Amr-Mugayyad bil Waat is of two types; (the first is) where 
(a specific) time is the period in which the act can _be 
carried out such that it is not necessary that the entire 
period be spent in that act, for example Salaah (the various 
Salaah are compulsory in their designated times but it is not 
necessary for one to spend the entire time, for example the time 
of Zuhr, engaged in the Salaat of Zuhr). 


The ruling of the first type 
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The ruling of this type (where a specific time is the period in 
which the act can be carried out) is that an act being Waajib 
in that time (period) does not oppose another act similar to 
it being waajib in that same time, such that if a person 
makes a vow to perform a certain Salaah in the time of 
Zuhr, it (the Salaah which one vowed to perform) will be 
compulsory (to perform). 
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The ruling of this type (is also) that Salaah being Waajib in 
it will not negate the permissibility of (performing) other 
Salaah in it (that time period) such that if a person spends 
the entire time of Zuhr engaged in other Salaah it will be 
permissible. 
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The ruling of this type (is also) that the Ma'moor Bihi (what 
has been made Waajib by the Amr) will not be fulfilled except 
with a specific intention for it (one must make the intention to 
perform it before beginning, in order for it to be fulfilled) 
because when it is permissible to perform acts similar to it 
in the same time period it cannot be specified by mere 
action only (but intention will be necessary for specification) 
even if the time is short (mere action will not suffice but the 
Salaah will have to be specified by intention). The reason for 
this is that Niyyat is necessary because of the time being 
crowded (with the permissibility to perform any Salaah) and 
this crowdedness still remains when the time is short. 


The second oe of en cea bil ee 
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The second type (of Amr-Mugayyad bil Wagqt) is where (a 
specific) time is the period in which the act needs to be 
carried out (such that the act needs to be performed in that 
entire period). An example of this is Fasting, which is 
performed throughout the day. 


The ruling of this type 
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The ruling of this type (where a specific time is the period in 
which the act needs to be carried out) is that wherever the 
Shari'ah has specified a time (period in which the act needs 
to be performed) another act (similar in nature) cannot be 
Waajib in that time nor is it permissible to perform 
another (act similar in nature) in that time such that if a 
healthy resident makes the intention for his fast in 
Ramadaan for another Waajib fast, his fast will be for 
Ramadaan and not for what he intended. Since the time 
period is not crowded (by similar acts being permissible in 
that same time period) the condition of specifying (with 
intention) falls away as it (specifying with intention) was to 
remove the crowdedness (caused by other similar acts being 
permissible in that time). However Niyyat (to make the 
intention of fasting) itself will not fall away as abstaining will 
only become fasting with intention (of fasting) as fasting 
according to Shari'ah is abstaining from eating, drinking 
and sexual relations during the day with intention (of 


fasting). 
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If the Shari'ah has not specified a time then it cannot be 
specified by man such that if a person specifies a certain 
day for the Qadhaa fast of Ramadaan then it will not be 
taken to be specified and it will be permissible to keep the 
fasts of Kaffaarah, Nafl (optional) fasts as well as the 
Qadhaa fasts of Ramadaan and others. The ruling of this 
type (where the Shari'ah has not specified a time) is that 
Niyyat (to specify the fast one is keeping through intention) is 
necessary because of it being crowded (by acts similar in 
nature all being permissible i in that same time). 
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Then it is permissible for a person to make something 
Waajib upon himself, restricted to a certain time or 
unrestricted, but he cannot change the ruling of Shari'ah. 
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An example of this (that a person can make something Waajib 
upon himself but cannot change the ruling of Shari'ah)is when 
a person vows to fast on a specific day, making it 
compulsory to keep that fast. If he were to then keep a 
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Qadhaa fast of Ramadaan or fast for his Kaffaarah for 
breaking an oath then it will be permissible. The reason for 
this is that the Shari'ah has made keeping Qadhaa Mutlaq 
(not restricted to a time and can be kept or made at any time) 
thus it is not possible for a person to specify it to another 
day besides that day. This (ruling above that) does not apply 
to when a person keeps a Nafl fast (on the day he made a 
vow to keep a fast) such that it will fulfil his vow and will not 
be for the intention he kept it because Nafl is the right of 
the person as one was the choice to leave it or complete it, 
thus it will be permissible to give preference to his own 
actions (the vow he made) over his own rights (the Nafl fast) 
and not the rights of Shari'ah. 


ee deduced from the above 
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Based upon this (that a person actions will given preference 
over his rights and not the rights stipulated by Shari'ah) our 
scholars say that if a couple stipulate the condition when 
making Khul'aa (when the husbands concedes to issuing a 
Talaag in exchange for recompense) that no maintenance will 
be given nor living quarters provided(during the period of 
Iddah) then (the right to) maintenance will be ceded (and the 
husband will not need to provide maintenance) but living 
quarters will not such that it is not possible (not permissible) 
for the husband to expel her from the house during the 
Iddah. The reason for this (why maintenance will be ceded 
and not living quarters) is that the right to living quarters in 
the house of Iddah is a right of Shari'ah and it is not 
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possible for a person to cede such a right as opposed to 
maintenance (which is the right of the woman). 


Amr necessitates Hasan in the Ma'moor Bihi 
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Amr of an act necessitates that the Ma'moor Bihi (the act 
being ordered) is Hasan (is good/virtuous) if the one giving 
the Amr is Hakeem (Wise). The reason for this is that Amr 
is to point out that the Ma'moor Bihi is amongst those 
things which are appropriate to do, thus necessitating that 
they be Hassan (as ALLAAH Ta'‘ala would never order the 
perpetration of immorality or futility). 


Two type of Hasan in Ma'moor Bihi 
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Then Hasan in the Ma'moor Bihi is divided into two types; 
Hasan bi Nafsihi and Hasan Li-Ghairihi. Examples of 
Hasan bi Nafsihi (where the goodness is in the act itself)is 
Imaan in ALLAAH, gratitude for the bounties (ALLAAH 
has showered on a person), truthfulness, justice, Salaah, etc, 
from the acts of worship. 


The ruling of Hasan bi Nafsihi 
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The ruling of this category (that Ma'moor Bihi-Hasan bi 
Nafsihi which never falls away and has to be performed at all 
times) is that if performance is Waajib on a person then one 
will not be absolved from it except by fulfilling it 
(perpetually, acting on it at all times), this is the ruling for 
that Amr which never falls away such as Imaam in 
ALLAAH (one has to have Imaan at every moment and one is 
never excused or absolved from it). 
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(The ruling for the second type of Hasan bi Nafsihi, namely) 
That which does fall away (one is absolved of it after 
performing it) is that it falls away by performance (of the 
act) or if the one who issued the order cancels the order. 


Rulings deduced from the above 


5) etSAl Coal Bsa oh 131 od Sal sl Lb Sk ej 
aie 5 ate ei 


Based upon this (principle; that which a fall away, falls 
away by its performance or if the one who issued the order 
cancels the order) we say that if Salaah became Waajib 
when the time set in then one will be absolved of it through 
performance (of the Salaah) or if one went into a state of 
insanity, Haidh (menstruation) or Nifaas (post natal 
bleeding) after the time set in because (the reason for 
absolving a person of this Waajib because of insanity, Haidh 
or Nifaas) the Shari'ah has absolved one from this duty 
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when in such a state (of insanity, Haidh, or Nifaas). 
(However) It will not fall away because of insufficient time, 
lack of water or clothing, ete (as Salaah can still be 
performed after the time has expired as Qadhaa Salaah, or 
with Tayammum if no water is available or naked if one does 
not have clothing). 


Hasan Li-Ghairihi 
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The second type (of Hasan in the Ma'moor Bihi) is that which 
is Hasan (good/irtuous) because of something else (the 
objective behind the act is what makes the act itself Hasan). 
An example of this (Hasan Li-Ghairihi) is hurrying towards 
the Jumu'ah Salaah and (performing) Wudhu for Salaah, as 
hurrying (even though it might not be considered good by 
itself) is Hasan because of it taking one towards the 
performance of Jumu'ah Salaah and Wudhu is Hasan 
because of it being the key (prerequisite) to (of) Salaah. 


The ruling of Hasan Li-Ghairihi 
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The ruling of this category (Hasan Li-Ghairihi) is that it (its 
necessity) falls away if its cause (that which makes it Hasan) 
falls away such that hurrying towards Jumu'ah Salaah will 
not be Waajib on that person upon whom Jumu'ah Salaah 
is not Waajib nor will Wudhu be Waajib upon that person 
upon Wudhu is not Waajib. (However)If a person hurries 
towards Jumu'ah Salaah but is then forcefully taken 
elsewhere, it will Waajib upon him to hurry towards the 
Jumu'ah Salaah a second time (as the Jumu'‘ah Salaah is still 
Waajib on him and has not fallen away). If a person is 
performing I'etikaaf in a Jaamie Masjid then hurrying 
towards Jumu'ah Salaah will fall away (as he is already 
present for the Jumu'ah Salaah which is the purpose of 
rushing). In a similar manner (to the two rulings mentioned 
above) if a person performs Wudhu but his Wudhu breaks 
before performing Salaah, it will be Waajib for him to 
perform Wudhu a second time (as the Salaah is till Waajib 
on him) and if he already is in a state of Wudhu when 
Salaah begins, it will not be Waajib for him to make 
Wudhu a second time (as he is already in a state of purity 
which is the purpose of making Wudhu before Salaah). 


Other acts which are Hasan Li-Ghairihi 
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Close to this category (of Hasan Li-Ghairihi) is Hudood, 
Qisaas (the Shar'ie punishments and penalties for various 
crimes), and Jihaad as punishments are good because of it 
preventing crime and Jihaad is good because it eliminates 
the evils of the Kuffaar and establishes the word (laws) of 
ALLAAH. If we were to say (hypothetically) that the reason 
which makes it good does not exist then it would no longer 
be the Ma'moor Bihi (that is the order to carry it out would 
no longer apply) because if there is no crime then 
punishment will not be Waajib and if there is no Kufr 
which leads to battle then Jihaad would not be Waajib. 


Waajib established by Amr is of two types 
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Waajib which has been established by Amr is of two types; 
Adaa and Qadhaa. Adaa is fulfilling the Waajib precisely 
to in the manner ordained (for example performing Salaah in 
its appropriate time). Qadhaa is fulfilling similar to the 
Waajib similar to what has been ordained (for example 
performing Salaah after its time has expired). 
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Then Adaa is divided (further) into two types; Kaamil (to 
perform the act in the manner and with the same 
characteristics as it was made Waajib on a person) and 
Qaasir (to perform the act with a slight defect in the 
characteristics prescribed). 
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Examples. of Adaa-Kaamil 
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An example of Adaa-Kaamil is performing Salaah in its 
proper time with Jamaat or performing Tawaaf with 
Wudhu and handing over the purchased item undamaged 
as was contracted with the buyer and a bandit handing 
over the seized property in the very same condition it was 
seized. 


The ruling of Adaa-Kaamil 
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The ruling of this category (Adaa-Kaamil) is that one will be 


absolved (entirely) of his duty (responsibility) by performing 
it (in a perfect manner). 


Rulings derived from the above 
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Based upon this (principle mentioned above that one will be 
absolved entirely by performing it in a perfect manner) we say 
that if the person who forcefully seized another's property 
sells it back to the owner or left it as guarantee (for 
payment) with him (known as Rahan) or gifted it to him (the 
owner) and then hands it over to him then he will no longer 
be liable for it and this (handing over of the property) will be 
taken as Adaa- Kaamil (fu/filling his right perfectly). The 
conditions stipulated by the sale or gift (as well as Rahan) 
will be void (and the original owner can take possession of it 
without recompense). (Similarly) If a person forcefully seizes 
food and feeds the owner such that the owner does not 
know that it is the food that was taken from him, or clothes 
are seized and given to the owner to wear such that he does 
not know that it is his clothes, then this will be taken to be 
Adaa- Kaamil (fulfilling his right perfectly and in all the cases 
mentioned above nothing further will be levied upon the one 
who seized the items). 
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(Similarly) If the purchaser in an _ illegitimate sales 
transaction (in which it is compulsory for the purchaser to 
return the goods back to the seller)lends the seller the 
purchased item, leaves it as guarantee with the buyer, rents 
it to him, sells it (back) to him, or gifts it to him and then 
hands it over to the buyer then this will be considered to be 
Adaa-Kaamil (fulfilling the right perfectly) and the 
conditions (of sale, rent, lending, etc) will all be void. 


Definition of Adaa- Qaasir 


Usool Shaashi 


SR dine (8 glial Gs Goal ll gle SUS 548 ual e159 Lely 
Sea givall sy) a4 Cal all) gS5¥! Chas oy $ glial 
cally Yaka ial all cla Gs phaxall 355 Agel ri call 
alas al Ia) staal) GSe Lan clay ¢ inal alt Sic Kits Aaah 

vals Sala 


Adaa- Qaasir is to perform the act with a slight defect in 
the characteristics prescribed such as (for example) 
performing Salaah hastily (rushing thus abandoning 
Ta'adeel) or performing Tawaaf without Wudhu or 
handing over the purchased item (such as a slave) such that 
it is deep in debt or has been sentenced for punishment 
(whereas this was not the state when the transaction was 
made) or returning the seized item (such as a slave) such 
that it has been sentenced to death (for having committed 
murder) or is deep in debt or sentenced for punishment for 
something it did while in the possession of the one who 
seized it(in all the above cases the act has been performed or 
item returned with defect). (Another example of Adaa- Qaasir 
is)Paying with defective currency in place of genuine when 
the creditor is unaware of it. 


The ruling of Adaa- Qaasir 
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The ruling of this category (Adaa- Qaasir) is that if it is 
possible to compensate for the fault in a like manner then it 
will be offset by it (the compensation) and if not (it cannot be 
compensated for in a like manner) then the fault will be 
excused but not the sin (even though one will not have to 
compensate for the fault, he will still be regarded as sinful). 
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Rulings deduced from the above 
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Based upon this (that in Adaa-Qaasir, if the fault can be 
compensated for in a like manner then it will be offset by it and 
if not then the fault will be excused) we say since there is no 
like compensation if a person performs Salaah hastily 
(without Ta‘adeel) there will be no compensation for it and it 
(the fault caused by performing Salaah hastily) will be 
excused (but he will still be sinful for doing so). If a person 
did not perform his Salaah during the days of Tashreek 
and then performed Qadhaa of those (missed) Salaah on 
some other day, then he will not make Takbeer (Takbeer- 
Tashreek) as according to Shari'ah there is Takbeer 
Tashreek on those days (since there is no compensation for 
the missed Takbeer it will be excused). We say that not 
reciting Surah Faatihah, Dua-Qunoot, Tashahud and the 
Takbeeraat of the two Eid Salaah will be compensated for 
with Sajdah Sahw and if one performed Fardh Tawaaf 
without Wudhu then it will be compensated for with 
sacrifice (of a sheep) as this is the like compensation (for 
these faults) as stipulated by Shari'ah. 
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Based upon this (that in Adaa-Qaasir, if the fault can be 
compensated for in a like manner then it will be offset by it and 
if not then the fault will be excused)if a person pays with 
counterfeit currency in place of genuine and the currency is 
then lost by the one who took possession of it (the creditor 
losses it) then according to Imaam Abu Hanifah!) nothing 
(no compensation) will be incumbent upon the debtor as 
there is no like compensation for the counterfeit currency 
itself such that the fault may be overcome with a like 
compensation. 














(Similarly another ruling derived from the above is )\f the slave 
who has been sentenced to death (for committing murder) for 
a crime committed while in the possession of the one who 
seized him is returned (back to the original owner) or(the 
slave who has been sentenced to death for committing murder 
for a crime committed)while in the possession the seller after 
the sale was concluded is handed over to the buyer, and the 
slave dies after being returned to the owner or after being 
handed over to the buyer then the price will be incumbent 
(upon the buyer to pay the seller) and the one who seized it 
will be free from his obligation as Adaa has occurred (even 
though Qaasir, and compensation in a like manner is 
impossible since the slave has died). (However) If the slave is 
killed because of that crime (which he committed while in the 
possession of the seller or the one who seized it) then the loss 
(death) will be assigned to the cause of death (the death will 
be said to have occurred when the crime was committed, which 
would mean that the slave died while in the possession of the 
seller or seizer), thus it would be as if Adaa did not take 
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place at all, according to the opinion of Imaam Abu 
Hanifah 1. 














If a female slave is returned pregnant to her owner, when 
she conceived while in the possession of the one who seized 
her, and then later dies during childbirth in the possession 
of her owner, then the one who seized will not be absolved 
of recompense according to Imaam Abu Hanifah (J (and he 
will have to pay the owner for the loss of his slave). 














Adaa is the primary choice 
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The primary choice in this section (the first method of 
fulfilling the Ma'moor Bihi) is Adaa, whether it be Kaamil or 
Qaasir. Qadhaa will only be resorted to when Adaa is not 
possible. 
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Based upon this (that Adaa is the primary choice) the 
merchandise (which was left in trust, seized or one deputed to 
purchase) will be fixed when placing something in trust, 
appointing someone to purchase on one's behalf, or when 
an item is unlawfully seized (and the exact same item has to 
be returned or handed over because Adaa is resorted to first). 
If the trustee, Wakeel or seizer desires to keep the original 
merchandise and pay in kind, it will be impermissible to do 
so. 
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If a person a person sells something, hands it over and 
thereafter a fault is seen in the item, then the buyer has the 
choice to either keep it as is or return it (and be refunded). 
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Based upon this principle that the first choice is that of 
Adaa (and Qadhaa is only permitted when Adaa is impossible) 
Imaam Shaafie || says that it is Waajib for the one who 
(unlawfully) seized another's property to return the very 
same seized item, even if it has been changed (or damaged) 
drastically while in the hands of the seizer, and 
compensation for the damage will be Waajib upon one who 
seized it. Based upon this (that Imaam Shaafie says it is 
Waajib to return the very same seized item) if a person seizes 
wheat and grinds it, (seizes) property and builds a house on 
it, (seizes) a sheep, slaughters it and cooks it, (seizes) grapes 
and squeezes it (extracts its juice) or (seizes) wheat, planting 
it and causing it to grow then according to Imaam Shaafie 
this all (the grounded wheat, house, cooked meat, grape 
juice, etc) is the property of the (original) owner. We say 
(scholars of the Hanafi School of jurisprudence) that it all 
belongs to the one who seized it and (in such instances) he 
will have to pay the price of the seized item. 


























Y Ug388 SLE 5] SisL5S VARS 1 ys 5} al 8 Le ceed Ad Cute 
5) alga hs Cas 5] aS, 451551 alle Ga allel) (55 ahaa 
43h) pals (8 clllall 5 abasis Y Agus Ye 


Usool Shaashi 


(However) If a person seizes silver and makes Dirhams 
(silver coins) with it, (seizes) gold and makes Dinaars (gold 
coins) with it or (seizes) a sheep and (only) slaughters it then 
according to the favoured opinion (preferred ruling in the 
Hanafi Madhab) the right of the owner will not be lost (and 
it will still belong to him). Similarly if a person seizes cotton 
and spins it into yarn or (seizes) yarn and sows it into cloth 
then according to the favoured opinion (preferred ruling in 
the Hanafi Madhab) the right of the owner will not be lost 
(and it will still belong to him). 


Pee es ae 


The ruling of recompense is derived from the above 
(mentioned difference of opinion) that if the unlawfully seized 
slave is discovered after the owner has been compensated 
for its loss by the one who seized it, the slave will still 
belong to the owner and it will be Waajib for the owner to 
return the price of the slave which he claimed from the one 
who seized it (according to Imaam Shaafie). 


Types of Qadhaa 
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Qadhaa is of two types; Kaamil and Qaasir. Qadhaa 
Kaamil is to present that which is similar to what is Waajib 
(on a person) in both composition (meaning that it is exactly 
the same in its make-up and structure) and meaning (the 
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price/value is the same as what is Waajib, in other words 
Qadhaa Kaamil is when the exact act cannot be performed or 
exact item cannot be returned but an act or item resembling 
and identical to it, but another, is performed or handed over) 
such as when a person forcefully seizes a bag of wheat and 
then loses (it is destroyed or used up) then a (another) bag of 
wheat (similar to the one which was lost will be Waajib upon 
him) thus (in this manner) what is handed over will resemble 
the first in both composition and meaning. The ruling is the 
same in all those items which resemble each other. 


Qadhaa Qaasir 
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Qadhaa Qaasir is that which is not similar to what is 
Waajib in composition but similar in meaning (it has the 
same value as what is Waajib) such as when a person 
forcefully seizes a sheep which he then loses (slaughters, 
cooks and consumes it); the price of it will be Waajib (upon 
the seizer). (Handing over) The price is the same as the sheep 
in meaning but is not the same in composition (the value of 
the Sheep and the price paid for seizing it is the same but they 
are not the same in composition as the money obviously differs 
greatly from that of a sheep it its make up). 


Kaamil is the primary choice in Qadhaa 
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The primary choice in Qadhaa is Qadhaa-Kaamil (and 
Qadhaa-Qaasir will only be resorted to when Qadhaa-Kaamil 
is not possible). Based upon this (that the primary choice in 
Qadhaa is Qadhaa-Kaamil) Imaam Abu Hanifah (| says that 
if a person seizes something which has its equivalent (items 
which are all identical in structure and make-up) and then 
loses it but that (item which has an equivalent)is unattainable 
from people (at that time as it is out of stock or inaccessible) 
then its price on the day of the court case will be made 
Waajib because his inability to perform Qadhaa Kaamil 
was made apparent on that day (thus the value of the item on 
the day that it became apparent he is unable to handover its 
equivalent will be considered) but not before the court case 
(such that we can say that the value of the item on the day it 
was stolen is Waajib as is the opinion of Imaam Yusuf) as the 
possibility existed (before the court case) to hand over its 
equivalent completely (Qadhaa-Kaamil could have been 
possible then and the value of the item would not be made 
Waajib on him then, as Qadhaa-Qaasir is only resorted to 
when Qadhaa-Kaamil is not possible). 














Qadhaa of that which has no equivalent 
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As far as that which has no equivalent, neither in 
composition nor meaning, it is not possible to make Qadhaa 
Waajib by its equivalent. And because of this (that Qadhaa 
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is not Waajib on that which has no equivalent) we say that 
recompense for benefit (which was derived from an item)will 
not be Waajib if the item is lost because (in this case) 
making recompense Waajib with its equivalent is not 
possible (since there is no equivalent for benefit, thus Qadhaa- 
Qaasir is not possible) and making the exact same (the 
equivalent value of the benefit) Waajib is also not possible 
because the exact same (equivalent value of the benefit) is 
neither the same as benefit in composition nor in meaning. 
For example if a person seizes a slave and takes service 
(derives benefit) from him for one month or (seizes) a house 
and stays in it (drives benefit from it) for a month and 
thereafter returns the seized items to its owner, 
recompensing (the owner) for the benefit derived will not be 
Waajib (according to Ahnaaf) as opposed to Imaam Shaafie 
(who says recompense is Waajib). The sin of his crime will 
remain (the sin of deriving benefit from the slave unlawfully 
will remain) and its penalty will be decided in the Aakhirah. 














Rulings derived from the above 
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Based upon this (that if an item has no equivalent, neither in 
composition or meaning, then it is not possible to make 
Qadhaa Waajib) we say that there is no recompense for the 
benefit of sexual relations (which was lost) by a false 
testimony of Talaaq (if two people falsely testify that he 
issued Talaag to his wife, resulting in the Qaadhi separating 
them, and then later they confess to giving false testimony and 
the couple is reunited, then the witnesses will be punished for 
giving false testimony but recompense for the benefit which he 
lost from his wife during their period of separation will not be 
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made Waajib on them), nor (will recompense be made Waajib) 
for killing the wife of another (if a person kills another's wife 
then the Shar‘ie punishment will be meted out but recompense 
for the benefit which he lost from his wife by her death will not 
be made Waajib on him) nor will recompense be taken for 
sexual relations, such that if a person commits adultery 
with another person wife then the adulterer will not 
recompense the husband for anything (as in all of the above 
cases there is no equivalent for the benefit of sexual relations 
such that it can be made Waajib, thus the perpetrator will be 
sinful and its penalty decided in the Aakhirah). 


An exception to the rule 
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(If an item has no equivalent, neither in composition nor 
meaning, then it is not possible to make Qadhaa Waajib) 
Except if the Shari'ah has stipulated an equivalent for it 
despite it having no equivalent in composition or meaning. 
Thus this will be considered its Shar'ie equivalent and it 
will be Waajib to fulfil it (the usurped right or benefit) with 
the Shar'ie equivalent. 


An example of this is what we say that Fidya in respect of a 
Sheikh Faani (a person who is incapable of fasting) is the 
equivalent of fasting and the Diyyah (monetary 
compensation) in inadvertent murder is the same as a life (is 
the equivalent of the life taken) even though they ((the missed 
fasts with Fidya and the life taken with Diyyah) have no 
similarity whatsoever. 
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Lesson on Nahy 


Types of Nahy 
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Nahy (is to prohibit or forbid something) is of two types; 
Nahy of Af'aalil Hissiyah (those acts, the meaning and evil of 
which was known before the coming of revelation) such as 
Zinaa (fornication), consuming wine, deceit, and oppression 
(the meaning of these acts was known even before the 
revelation of Shari'ah). (The second type of Nahy is) Nahy of 
Tasarrufaatish Shari'ah (those acts, the meaning and evil of 
which only became known after revelation) such as the 
prohibition of fasting on the Day of Nahr (/0 Dhul-Hijjah), 
Salaah in the forbidden times (sunrise, midday, sunset), and 
selling one dirham for two dirhams (which is termed as Riba 
and forbidden by Shari'ah). 


The ruling of Nahy of Af'aalil Hissiyah 
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The ruling of the first category (Nahy of Af‘aalil Hissiyah) is 
that the prohibition is a result of the act itself, thus it (the 
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prohibited act) will be evil itself (Qabeeh-Li-Ainihi) and 
never permitted (in any circumstances, as ALLAAH Ta’‘ala 
will never permit or instruct evil and wickedness). 


The ruling of Nahy of Tasarrufaatish Shari'ah 
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The ruling of the second category (Nahy of Tasarrufaatish 
Shari'ah) is that the prohibit is a result of exterior factors 
and not the act itself, thus it (the prohibited act) good in 
itself but evil because of exterior factors (Hasan bi-Nafsihi 
but Qabeeh Li-Ghairihi). The one who perpetrates such an 
act (an act falling under Nahy of Tasarrufaatish Shari'ah) 
perpetrates Haraam because of exterior factors (governing 
the prohibition at that time) and not because of the act itself. 
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Based upon this (that Nahy of Tasarrufaatish Shari'ah is 
Hasan bi Nafsihi but Qabeeh Li-Ghairihi) our scholars (of the 
Hanafi school of thought) say that Nahy of Tasarrufaatish 
Shari'ah requires that it (the prohibited act) still be valid 
(after the prohibition in the same manner as before its 
prohibition). What is meant by this (that Nahy of 
Tasarrufaatish Shari'ah requires the prohibited act still to be 
valid) is that the act itself will still remain permissible after 
the prohibition as it was before being prohibited. The 
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reason for this (why it is permissible after the prohibition as it 
was before the prohibition) is because if it is not valid (after 
the prohibition) then a person would be incapable of 
performing it and in this case the prohibition would be 
directed towards one who is incapable of performing it 
(making the Nahy redundant as one can only be prohibited 
from something he is capable of doing), which is impossible 
for the one creating the laws of Shari'ah to do. This 
differentiates it (Tasarrufaatish Shari'ah) from Af'aalil 
Hissiyah because even if it is evil itself it would not 
necessitate the prohibition being directed towards one who 
is incapable of doing it, as an act being evil does not make 
one incapable of perpetrating it. 


ene derived from the above 
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Derived from this (principle that Nahy of Tasarrufaatish 
Shari'ah requires the prohibited act still to be valid) is the 
ruling of invalid sales transactions (Bay'a Faasid), invalid 
rental transactions ([jaarah Faasidah), vowing to fast on the 
day of Nahr (/0 Dhul-Hijjah), and all those acts of Shari'ah 
(that are normally permitted) which have been prohibited 
(due to external factors). We say that an invalid sales 
transaction (Bay'a Faasid) will cause the transfer ownership 
to take place (from the seller to the buyer) when the buyer 
takes possession of the item because of it being a sales 
transaction which is Waajib to reverse because of it being 
Haraam due to external factors (and it can only be reversed 
if it was completed in the first place by ownership being 


transferred). 
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A reply to an objection 
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(If someone were to object saying that marriage to a 
Mushrikah, father's wife, etc, which is prohibited by Shari'ah 
should also remain valid after the prohibition as in the case of 
Bay'a Faasid then we would say) This (principle that Nahy of 
Tasarrufaatish Shari'ah requires the prohibited act still to be 
valid) is different from marrying a Mushrikah, fathers 
wife, another's wife still in Iddah, wife of another, one's 
blood relatives as well as marrying without witnesses 
because Nikaah dictates the permissibility of action (such as 
sexual relations, etc) and the Nahy dictates the 
impermissibility of action, making reconciliation between 
the two impossible (as both require the total opposite), so the 
Nahy (of the above mentioned Nikaah) will have the meaning 
of Nafee’. Whereas a sales transaction dictates that 
ownership be transferred (from the seller to the buyer) and 
the Nahy (of invalid sales transactions) dictates that action 
(transacting in the purchased item) is impermissible, and (in 
this scenario) reconciliation between the two is possible by 
establishing the transfer of ownership and _ transacting 


' The difference between Nahy and Nafee: In Nahy a person has the choice to either abstain or 
perpetrate the act, whereby he will be rewarded for abstaining and punished for perpetrating it; 
in Nafee a person does not have the choice to abstain or perpetrate it, but instead has to abstain 


from it absolutely. 
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being Haraam. (A scenario similar to this whereby ownership 
remains but transacting is Haraam)Is it not such that if grape 
juice ferments and turns into wine while in the possession 
of a Muslim it still remains in his ownership but 
transacting with it is Haraam. 


Rulings 
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Based upon this (principle that Nahy of Tasarrufaatish 
Shari'ah requires the prohibited act still to be valid) our 
scholars (of the Hanafi school of thought) say that if a person 
makes o vow to fast on the Day of Nahr (/0 Dhul-Hijjah) or 
the days of Tashreek (//, 12, 13 Dhul-Hijjah) then his vow is 
correct as it is a vow to fast, which is permitted in Shari'ah. 
In a similar manner (as vowing to fast on the Day of Nahr is) 
if a person makes a vow to perform Salaah in the 
prohibited times, then it will be correct as he has made a 
vow to perform an Ibaadat permitted by Shari'ah as we 
have mentioned previously that the Nahy requires the 
prohibited act still to be valid. As a result of this (that the 
act is still valid after it has been prohibited) we say that if a 
person begins performing Nafl Salaah in these (prohibited) 
times then it will be incumbent upon him (to perform this 
Salaah) by beginning it. Perpetration of Haraam will not 
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become inevitable by making completion of the Nafl Salaah 
incumbent as he can wait until Salaah is permissible after 
sunrise, sunset or midday and then complete it. This (not 
perpetrating Haraam in its completion) is what differentiates 
the fast on the day of Eid (from Nafl Salaah) as completion 
is not incumbent upon one who begins fasting (on the day of 


Eid) according to Imaam Abu Hanifah and Imaam 


Muhammed [las completion (of the fast) will not be free 
from the perpetration of Haraam. 
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Also from this category (of acts which are Qabeeh Li- 
Ghairihi) is sexual relations with one's wife while she is 
menstruating as the prohibition is a result of the (state of) 
impurity (she is in) in accordance with the verse, 
"They ask you (O Muhammed ()) concerning menstruation. 
Say, "It is impure so leave (intercourse with) women during 
(their period of) menstruation and do not go unto them (do 
not have sexual relations with your wives) until they are 


cleansed (their menstrual cycle is complete)." 
(Surah Baqarah: 222) 





As a result of this (that sexual relations with one's wife during 
menstruation is Qabeeh Li-Ghairihi) we say that the laws of 
Shari'ah will apply to this sexual relations (during 
menstruation) such that the marriage will be consummated, 
she will become Halaal for her first husband (Halalah will 
valid with this), the laws of Mehr, Iddah, and maintenance 
will apply. If she refuses him permission for sexual 
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intercourse (after indulging in sexual relations while 
menstruating) because of her Mehr’ then she will be 
regarded as Naashizah (disobedient) and she will not be 
entitled to maintenance (because of her disobedience). 


Prohibition does not prevent the laws from 
applying 
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An act being Haraam does not prevent its laws from 
applying such as issuing of Talaaq while a woman is 
menstruating (even though it is Haraam to do so the Talaaq 
will still apply), performing Wudhu with illegally seized 
water (even though usage of that water is Haraam, the Wudhu 
will still be valid), hunting with an illegally seized bow (even 
though it is Haraam to use that bow the animal hunted with it 
will be Halaal when Tasmiyyah is recited), slaughtering with 
an illegally seized knife (even though usage of that knife is 
Haraam the animal slaughtered with it will be Halaal when 
Tasmiyyah is recited), performance of Salaah on illegally 
seized land (even though usage of that land is Haraam the 
Salaah performed on it will be valid) and trade during the 
time of Jumu'ah (even though trade is Haraam during this 
time, the transaction will still be valid), as the ruling of these 
actions will still apply despite them being prohibited. 





' The law is that a woman has the right to refuse her husband sexual intercourse until he hands 
over her Mehr. However if she indulges in intercourse with him once without demanding her 
Mehr then she does not have the right to deny him thereafter. 


Usool Shaashi 
Rulings deduced from the above 
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Based upon this principle (that prohibition does not prevent 
the laws from applying and Nahy of Tasarrufaatish Shari'ah 
requires the prohibited act still to be valid)) we say from the 
verse, 


Clagh BG 2g] Ihe V5} 
"And never accept their testimony (in a court hearing) ever 
again." (Surah Noor: 4) 


That a Faasiq (open sinner) can be a witness and a Nikaah 
will be valid with the Fussaaq (open sinners) as witnesses as 
the Nahy of accepting their testimony is impossible without 
them being witnesses (in order for their testimony not to be 
accepted we will have to accept that they have the right to be a 
witness, only their testimony will not be accepted). The reason 
why we will not accept their testimony is because of its 
defect (there is doubt in their testimony because of their 
perpetration of sin) and not because they are not eligible as 
witnesses. Based upon this (that the testimony of open sinners 
is not accepted because of doubt in their testimony and not that 
they are not eligible as witnesses) Li'aan' will not be Waajib 





' When a husband accuses his wife of unfaithfulness and she denies it, the Qaadhi will order 
Li'aan to be performed whereby the husband will take an oath four times that he is true in what 
he says and then say the curse (La‘nat from which the word Li'aan is derived) of ALLAAH be 
upon me if I am lying. Thereafter the wife will say four times that his accusation is false and 
then say the curse of ALLAAH be upon me if he is speaking the truth. The Qaadhi will then 
order them to be separated and a Talaaq Baa'inah will apply. 
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upon them, as this is to give testimony and one cannot give 
testimony if (deemed) a Faasiq. 


Lesson on the method in which the implication 
of speech is recognised 


If a word has the meaning of Haqeeqat and 
Majaaz 
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The method in which the implication of speech is 
recognised are many, of which (the first method is) if a word 
has one meaning of Haqeeqat and another of Majaaz then 
it is better to practice on the meaning of Haqeeqat. 


An example of this is what our Ulama (of the Hanafi School) 
say that an illegitimate daughter (conceived by Zinaa) is 
Haraam for the fornicator (illegitimate father) to marry, 
whereas Imaam Shaafie says it is permissible (for the 
father to marry his illegitimate daughter). The correct view is 
what we (the scholars of the Hanafi Madhab) have said 
because she is his daughter in reality and will therefore be 
included under the (prohibition of the) verse, 


(aS Alig aSaigal Sale Gaa} 
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"Forbidden for you are (it is Haraam for you to marry) your 
mothers (and your grandmothers), your daughters (and your 
granddaughters )."" (Surah Nisaa: 23) 


(Since an illegitimate daughter is still one's daughter in 
reality it would be Haraam to marry her.) Based upon the 
verdict, rulings are derived according to both Madhaahib 
(as a result of the opposing verdicts of the Hanafi Madhab and 
Shaafie Madhab the rulings differ) with regards to 
permissibility of sexual relations (The Hanafi scholars say it 
is impermissible because the Nikaah is invalid on account of 
her being his daughter whereas Imaam Shaafie says that since 
the Nikaah is valid, sexual relations will be permissible), 
incumbency of Mehr and maintenance (the Hanafi scholars 
say that Mehr and maintenance is not Waajib as the Nikaah is 
invalid on account of her being his daughter whereas Imaam 
Shaafie says it is Waajib as the Nikaah is valid), the right to 
inherit (Imaam Shaafie says she will inherit as she is his wife 
whereas Imaam Abu Hanifah says that she will not inherit 
because she is not his wife as the Nikaah was invalid on 
account of her being his daughter) and the right to prevent 
her from leaving the home (Jmaam Shaafie says he will have 
the right to do so as she is his wife whereas Imaam Abu 
Hanifah says that he will not have the right as the Nikaah is 
invalid on account of her being his daughter). 


If one meaning requires Takhsees and not the 
other 
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(The second method is) If a word which has two possible 
meanings, with one requiring Takhsees (a part of its 
constituents to be excluded) and not the other then it is better 
to use the meaning of that which does not require 
Takhsees. 


An example of this is the verse, 


{sludll sas Y5/t 
"Or from touching (cohabiting) your wives." (Surah Nisaa: 43) 


If the words 'Malaamasah' (touching) is said to refer to 
sexual relations (cohabiting) then the verse can be practiced 
upon in all instances it occurs but if we say 'Malaamasah' 
refers to touching by hand then many instances will be 
excluded (from this ruling) as touching one's female blood 
relatives and infant girls will not break Wudhu according 
to the more accurate view of Imaam Shaafie |]. 














Based upon the verdict, rulings are derived according to 
both Madhaahib (as a result of the opposing verdicts of the 
Hanafi Madhab and Shaafie Madhab the rulings differ) with 
regards to permissibility(after having touched a woman by 
hand) of Salaah (Imaam Abu Hanifah says that Salaah is 
permissible as he is still in a state of Wudhu whereas Imaam 
Shaafie says it is impermissible as touching a woman by hand 
breaks Wudhu), touching the Quraan (Imaam Abu Hanifah 
says that it is permissible as he is still in a state of Wudhu 
whereas Imaam Shaafie says it is impermissible as touching a 
woman by hand breaks Wudhu),entering the Masjid(Imaam 
Abu Hanifah says that entering the Masjid will be permissible 
without any Karaahat as he is still in a state of Wudhu whereas 
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Imaam Shaafie says it will be Makruh to enter the Masjid as 
touching a woman by hand breaks Wudhu), permissibility of 
Imaamat (Jmaam Abu Hanifah says that it will be permissible 
for him to be Imaam as he is still in a state of Wudhu whereas 
Imaam Shaafie says it is impermissible as touching a woman 
by hand breaks Wudhu), compulsion of Tayammum if water 
is not available (Imam Abu Hanifah says that Tayammum will 
not be compulsory on him if water is not available as he is still 
in a_ state of Wudhu whereas Imaam Shaafie says that 
Tayammum will be compulsory on him if water is not available 
as his Wudhu has broken by touching a woman by hand) and 
remembering touching the woman during Salaah (if a 
person remembers during Salaah or after Salaah that he 
touched a woman by hand earlier the according to Imaam 
Shaafie he needs to perform Wudhu again and repeat that 
Salaah as Wudhu breaks when touching a woman by hand 
whereas Imaam Abu Hanifah says since wudhu does not break 
by touching there is no need to repeat the Salaah). 


Ifa word has two different forms of recitation 
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If a word is recited in two different forms of recitation or (a 
Hadeeth) reported in two different chains of narration (such 
that they differ slightly) then practicing on it in a manner 
whereby both recitations or chains of narration is practised 
upon is best. 


An example of this is the verse, 
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"(and wash) your feet up to (and including) your ankles." 
(Surah Maa'idah: 6) 


The word "feet" is reported (in one form of recitation) with 
a Nasab ( 48135!) attached to Ghusal (meaning one should 
wash one's feet up to the ankles) and (in another recitation it is 
reported) with a Kasra (2S\45) attached to Masah (meaning 
that one should make Masah of one's feet up to the ankles). 
Thus the recitation with a Kasra applies when one is 
wearing Khuffain (leather socks) and the recitation with 
Nasab applies when one is not wearing Khuffain (and in this 
manner we practice on both forms of recitation). As a result of 
this (interpretation) some (scholars) have said that the 
permissibility of Masah (on leather socks) is proven by the 
Quraan. 


Example Two 


Cars as) 5 sath G8 {abd AS} ails es 
Laid Yak) g61 58) 5 Sp Bal GS GAG! GIS 1A) Led Al 


soptadl 338 aul as if 
In a similar manner (as the example mentioned above) the 


verse, oA fi 
{Oe 5} 
"(and do not have sexual relations with your menstruating 
wives) until they are cleansed." (Surah Bagarah: 222) 


The word "Cleansed" is recited with a Tashdeed ( Oyehi ) 
and a Saakin! (od “yeas ), thus we will act upon the recitation 





' The recitation with Tashdeed implies complete purification and would mean that sexual 
relations with one's wife after her period of menstruation is only permissible after she performs 
Ghusal and the recitation with Saakin merely implies to become purified and would mean that 
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with Saakin if her period of menstruation was ten days 
(making sexual relations permissible with her even if she has 
not yet performed Ghusal) and we will act upon the 
recitation with Tashdeed if her period of menstruation was 
less than ten days (such that sexual relations will only be 
permissible after she performs Ghusal). 


Rulings derived from the above 


Al ell sote Ge By yasll as anal I atoll le; 
ny Nadé YL, G5 551g us EY dedi 28 yatta ines 5A 
Cb soll tba GY Jiall ds Gib; jG all 3 ‘Boda 143 aii 
85 Al fd ells bial vast 3 @haail 1) (ils war eal ¢ Uniil; 
Gad85 Le Nake oF be Gi os Sal) Aca A es 5h 5 stall 
ish O) 8 i sthall oy Al La abil S582 Go GY GAS ghaiil 415 48 
RY) gp Aceb al (last stall e928 9 a Sunes ks Hike Call 
Su 


Based upon this (that we will act upon the recitation with 
Saakin if her period of menstruation was ten days and we will 
act upon the recitation with Tashdeed if her period of 
menstruation was less than ten days) our scholars (of the 
Hanafi Madhab) say that if her period of menstruation is 
less than ten days, sexual relations will not be permissible 
unless she performs Ghusal because complete purification 
is attained with Ghusal; and if her period of menstruation 
is ten days then sexual relations will be permissible without 
Ghusal because coming pure is established when her period 
(of menstruation) ends. 


Because of this we say that if her period of menstruation is 
ten days and ends in the last portion of the Salaah time, the 


sexual relations with one's wife after her period of menstruation is permissible even if she has 


not yet performed Ghusal. 
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Salaah (of that time) will be Fardh upon her even if there is 
not sufficient time to perform Ghusal (as she has attained 
purity in accordance with the recitation with Saakin) but if her 
period of menstruation is less than ten days and ends in the 
last portion of Salaah time then if there is sufficient time 
for her to perform Ghusal and say the Takbeer Tahreemah 
the Salaah will be Fardh upon her, if not (if there is not 
sufficient time to perform Ghusal and say the Takbeer 
Tahreemah) then it (the Salaah of that time) will not (be 
Fardh on her). 


Weak methods in which the implication of 
speech is recognised 


qualsa le Leis ab GK aetall CUR Lal Ge ebb SE 
agli) chee Call Ye Co ghey Aeaaill 5) Ups & Sill Ie (8 SHE 
HN OY Cite Galli ie cf) O) sity Ke sh al sé adi ala 
Lai} 5 ald GE V5 al La og Ga Y Lal Ui Ue ok 
Luni 4358 (4 GSI 


We will now discuss weak methods (i.e. it is considered weak 
according to the Hanafi school of thought) in which the 
implication of speech was recognised so that the flaws of 
this method of deduction can be recognised. 


(The first example is) Deducing from what has been reported 
that Rasulullaah ||) vomited and did not perform Wudhu 
that vomiting does not break Wudhu is weak because the 
narration (only) establishes that Wudhu is not Waajib 
immediately, in which there is no difference of opinion, but 
the difference of opinion is in whether vomiting breaks 
Wudhu (and this narration does not establish that it does not 
break Wudhu as it is possible that it did break Wudhu and 
Rasulullaah 0 made Wudhu much later). 
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Example Two 


elall sad oly axl adile oak ol cage cil AN; 
Lails a38 A Vy Ail) A A a Gall GY Cate OHH S545 
clall saa 74 COSI) 


In a similar manner (to the weak deduction mentioned above) 
is deducing from the verse, 


"Forbidden for you (to eat) is Mayta (carrion)." 
(Surah Maa'idah: 3) 


that water becomes impure by a fly dying in it is weak 
because the verse (only) establishes that Mayta is Haraam, 
in which there is no difference of opinion, but the difference 
of opinion is in the impurity of water (which is not proven by 
this verse). 


Example Three 


cll 4d! babel 2 Dull ade aly Chall als, 
Sub 585 asa ANI GY Gian Guill di Y AN OJ ay 
Lai) 5 ad GOA V5 Dead Se pil a5h5 Si: Ss dy 6 

Jay iN Ji55 se Jad sgh 24 cdl 


In a similar manner (to the weak deduction mentioned above) 
is deducing from the Hadeeth of Rasulullaah (J, ''Rub it (the 
clothes soiled with blood of menstruation), then scratch it, 
then wash it with water" that vinegar does not purify 
impurity is weak because the Hadeeth (only) establishes 
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that it is Waajib to wash the blood with water and applies 
as long as the blood still remains on the item, in which 
there is no difference of opinion. The difference of opinion 
is whether the item will be purified after the blood is 
removed with vinegar (regarding which the Hadeeth makes 
no mention). 


Example Four 


JI eX BY SUB BLE Sei 5) a ASU) alle alsa had als, 
Lail 5 add GOA Vg SL O55 Cali ty Gate dal eis 
daiall elas Gall Layate 28 COI 


In a similar manner (to the weak deduction mentioned above) 
is deducing from the Hadeeth of Rasulullaah (J, ''For every 
forty sheep (owned), a sheep (is waajib as Zakaat)" that it is 
impermissible to give the price of the sheep (as Zakaat) is 
weak because it (only) establishes that a sheep is Waajib (as 
Zakaat for every forty sheep one owns) in which there is no 
difference of opinion, but he difference of opinion is in 
whether one will be absolved of the Waajib (will the Zakaat 
be fulfilled) if the price is given (regarding which the Hadeeth 
makes no mention). 





Example Five 


RS oy oe sath; ell lesl3} igs pe stad aS; 
"Fgh gh ga cad Ul 9B OE V5 pa 8 OG 


In a similar manner (to the weak deduction mentioned above) 
is deducing from the verse, 
"Complete the Hajj and Umrah for (the pleasure of) 
ALLAAH" (Surah Bagarah: 196) 
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That Umrah is Waajib from the beginning (that it is Waajib 
upon a person to perform Umrah once in his lifetime) is weak 
because this verse (only) establishes that it is Waajib to 
complete Umrah which only applies after one has begun 
(performing Umrah), in which there is no difference of 
opinion, the difference is in whether it is Waajib from the 
beginning (regarding which the Hadeeth makes no mention). 


Example six 


5 cae all aA | as y seat aile al el MK, 
OY Caiaia lal wad y Auslall aall J oy cucleally geal 


fei GOAN) Lal 5 ad Gd V5 aul atl S85 Cats Gall 
ance 3 hdl 98 


In a similar manner (to the weak deduction mentioned above) 
deducing from the Hadeeth of Rasulullaah, "Do not sell one 
dirham for two dirhams or (the contents of) one Sa'a 
(measuring utensil) for (the contents of) two Sa'a that Bay'a 
Faasid (invalid sales transaction) does not cause transfer of 
ownership is weak because the Hadeeth (only) establishes 
the prohibition of Bay'a Faasid, in which there is no 
difference of opinion, whereas the difference of opinion is 
in whether ownership is established (for the buyer) or not 
(regarding which the Hadeeth makes no mention). 


Example Seven 


Eso! eae 


Se Say AS ie GAB ta 8 


In a similar manner (to the weak deduction mentioned above) 
deducing from the Hadeeth of Rasulullaah , ''Verily, do not 
fast in these days (/0, //, 12, 13 Dhul-Hijjah) as they are 
days of eating, drinking and intimacy" that making a vow 
to fast on the day of Nahr (/0 Dhul-Hijjah) is invalid, is 
weak because the verse (only) establishes prohibition of 
fasting, in which there is no difference of opinion, whereas 
the difference of opinion is whether the laws (which govern 
that act) will still apply even though an act is Haraam 
(regarding which the Hadeeth makes no mention). 


Geils Y Saal aA 5 Lal ge 4358 Go lS SY) salil 58 tat Ledl 5 
ay Citing LDS G8 atl Aa le Soil of GY) Gib REY! C3 
stall Dag 5 LIGA G38 Leta Gh g LS 8 gl OM cal 
Cp ay Dehes 5 Lal 58 G83 one clay Cupill G5 Uae IG 
Gad) 4 Shy Ls SSG Galsll le Ga Sal Cbs FG 

J5Y) ¢55U Ball Git colal il 


An act being Haraam does not prevent the laws (which 
govern that act) from applying. (For example) If a father 
impregnates the female slave of his son, the act is Haraam 
but ownership will be established for the father (and he will 
pay the price of the slave to his son). (Another example is) If a 
person slaughters a sheep with an unlawfully seized knife 
then using the knife will be Haraam but the animal will be 
Halaal (if he recited Tasmiyyah when slaughtering). (Another 
example is) If a person washes his clothes with unlawfully 
seized water then the using the knife will be Haraam but 
the clothes will be purified. (Another example is) If a person 
has sexual relations with his wife while she is menstruating, 
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then the act will be Haraam but (the laws related to sexual 
relations will still apply such as) the marriage will be 
considered as consummated and permissibility (to marry) 
will be established for the first husband (who gave her three 
Talaaq). 


Lesson on Huroof-Ma’‘aani 
The letter ';' 
ee Asal aaa ast Jat 
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The letter 's'is used for Mutlaq Jam'a (to link or connect 
various words together to the same ruling without any 
sequence or order) and it has been said that Imaam 
Shaafieta!) “says it denotes Tarteeb (sequence, which 
would mean that the sequence in which the word were 
connected needs to be observed) because of which Tarteeb in 
Wudhu (to make wudhu in the same sequence as mentioned in 
the Quraan) is Waajib (according to Imaam Shaafie as 
opposed to Imaam Abu Hanifah who says it is Sunnat). 


Rulings derived from the above 


SoalS (GU old 15 ae 5 15 Gals GY asia DIY Uglile Oe 
J § 4354 3 Aaah 5 is al ka ola Lots 9 Gall ia 8 15 ne 
clas 5 Bat could a4 (aL « cite Nall oda 4 lall oda clk O) 
cet (5th lb ci 5 5/5 could 3) A N3) Sasa Oe aL 1591 


G3845 Soa fe ay & Ua Gil Lis als Lael 3h, Qual 
i ial 9 aks a 


Our Ulama (of the Hanafi Madhab) say that if a person tells 
his wife, "If you talk to Zaid and Amr then you are 
divorced" and she talks to Amr first then to Zaid, the 
Talaaq will apply and the meaning of Tarteeb (sequence) 
Magqaaranah (simultaneity) will not apply (thus the Talaaq 
will apply whether she talks to Amr first then Zaid and even if 
she talks to them separately and not together simultaneously). 
(Similarly) If a person says (to his wife) "If you enter this 
house and this house, then you are divorced"' and she then 
enters the second house (which he indicated) first and then 
the first house, the Talaaq will apply (regardless of which 
house was enters first and even if it they were not entered 
consecutively). Imaam Muhammed|\says that if a person 
says (to his wife) "If you enter this house and you are 
divorced" then a Talaaq will apply immediately (even if she 
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does not enter the house). If the letter 's' denoted Tarteeb 
then the Talaaq would depend on entrance (into that house) 
making it conditional and not immediate (and no one is of 
the opinion that it has been used here to denote condition). 


The letter ';' sometimes denotes Haal 


ists Sai Mia 4 SA hy SAN Sh 8 aS st sl) bf S 

3 Gilg ti 0) gated OW tall Gs So Oi La Mis BS 

AY! GS 1) 8) gill Saas Os SAU tL eis OK 

8 4 4 ial ere Opals y er) eal 5 Cala pent] sh 
S55 sks Gals Y Sal Gal y Ol Coa 


Sometimes the letter 's' denotes Haal (situation or state) 
such that it (the letter 's') will combine the Haal (situation or 
state) with the Dhil Haal (the person or object whose situation 
or state is being described) and then (when the '‘s' denotes 
Haal) it will support the meaning of condition (in this case 
the '¥' will denote that the subsequent clause is a precondition 
for the application of the ruling). An example of this (where 
3 denotes Haal and will support the meaning of condition) is a 
Ma'thoon (a slave who has been given permission to trade by 
his master) when his master says to him, ''Pay me one 
thousand and you are free''. Payment of the thousand will 
be a condition for his freedom (and he will not be set free 
immediately). 


Imaam Muhammed has written in 'As-Siyarul Kabeer', "If 
the leader of the Muslims says to the Kuffaar, ''Open the 
door and you are granted sanctuary", they will not be 
granted sanctuary without opening the door (as opening the 
door is a condition for sanctuary). If he says to an enemy 
combatant, ''Come down and you are granted sanctuary", 
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he will only be granted sanctuary he comes down (as 
coming down is a condition for sanctuary). 


Two conditions for the letter ';' to denote Haal 


Jad) aid) Ge GG sled i ply tall gle shal) Dad Ua 5 
on ale) Ve eA a ae eS alls 
Sah Ay (SRE Aan $85 458 (35 lid Ge VU ose Ge Cig 5g Y 

aile 


The letter 's' denotes Haal as Majaaz (i.e. it is not the literal 
meaning of'9') thus it is necessary (two conditions are 
necessary) that the word must support the meaning (the 
meaning of Haal) and proof must exist that the meaning of 
Majaaz is implied, as in the statement of the master to his 
servant, ''Pay me one thousand and you are free" where 
freedom is acquired when payment is made. (The two 
conditions are present here as) Proof exists that Majaaz is 
implied as the master cannot make a thousand incumbent 
upon the slave while he is in his ownership (which proves 
that it is a condition for his freedom) and attachment to it is 
correct (it is correct to attach or link his freedom to the 
payment of one thousand), thus it (the meaning of Haal) will 
be conferred to the statement. 


i555 hy JA (8 (Sth Aas Gi Ata ya ly (5 cal Oe ls 
Saids ISG) 5 All GY oll al Ss 5 Aa Las As AS Gace Guledll 
Gxt pata: AS GG 13) 5 4814 jal) ai YI SIAN ies 


(An example where these two conditions are not met and the 
literal meaning of '3' will be implied is) If a person (tells his 
wife), ''You are divorced and you are sick or (he tells her, 
"You are divorced) and you are performing Salaah" then 
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the Talaaq will apply immediately (and the meaning of Haal 
will not be implied here). If he had the intention of 
attachment (whereby he intended to attach or link the Talaaq 
to her getting sick or performance of Salaah) then his 
intention will be correct between him and ALLAAH (but 
since Shar'ie rulings are based on what is apparent, we will 
rule that Talaaq was issued immediately as is apparent).The 
reason for this (ruling that Talaaqg was issued immediately) is 
that even though the word does support that meaning 
(Talaaqg can be attached to performance of Salaah or getting 
sick) the apparent state opposes it (there is no proof to 
support that the meaning of Haal was implied thus its literal 
meaning will be taken). If the contrary to the apparent 
meaning is supported (that he meant it to be conditional) by 
his intention then it will be established (that it is conditional 
and the Talaag will apply only when that condition is fulfilled 
between him and ALLAAH. However we will still rule that the 
Talaaq was issued immediately as our ruling is based on 
apparent conditions which support Talaaq being issued 
immediately ). 


An example when ';' cannot denote Haal 


cot Oaall Say Sal a ee ae! 5 Agjlin’s Cal) ods Sle SIs 
S39 VS Ghies Y Fall Ga Daal GY Aide Aagicadll B55 5 oa 
43 NSN ace Sei 54 4 5lcas II 


If a person tells another, ''Take this thousand for 
Madharabah’‘and use it for trade it textiles (fabric, cloth)" 
then the act of Madharabah will not be restricted to trade 
in textiles (in other words the letter 's' will not denote Haal 
and trade in textiles will not be a condition for taking of the 


' Madharabah is where one person provides the capital for trade; the other provides the labour 


and the profits shared between them. 
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thousand) but Madharabah will be general (one may use the 
money to trade in anything). The reason for this (why 
Mudharabah will not be restricted to trade in textiles only) is 
that trade in textiles cannot be the Haal for taking this 
thousand for Mudharabah (as they are in two different time 
periods; he cannot take the money and be trading in textiles at 
the same time but will first take the money and then later trade 
in textiles causing them to trade in two different periods, 
whereas the Haal and Dhul-Haal need to be in the same time 
period), thus it will not be restricted by the subsequent 
sentence (of "use it for trade it textiles"). 


Ruling derived from the above 


ily (tals Lea 55) NMG 1) ed il ae 4S YI DS Ce 
Os Sh Y Call atl, GN GY Ga tele AD Gad Yah’ Call 
Oks 4p Chaadl of Sa any Mae Calls GI 5 ile I OAS 
aia 1691 ANS GY da 5a ally ¢ Liall |e Cas) al’ 1S) Sala) 

Jaalll 48365 Jaa 


Based upon this (that the letter 's' will not denote Haal if the 
statement does not have the ability to be so) Tmaam Abu 
Hanifah€ [| says, "If a woman tells her husband, ''Divorce 
me and you have a thousand" after which he divorces her, 
then (the Talaag will apply but) nothing will be Waajib upon 
her (she will not owe him a thousand) because her statement, 
"You have a thousand" does not have the ability to be Haal 
(or a condition) for making a thousand Waajib upon her 
(since it is merely additional information and actual Talaaq 
has no recompense, thus there is no proof that it is a condition 
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for Talaaq) and her request, "Divorce me"' is sufficient in 
itself (for requesting Talaaq and is not dependent on any 
further clause), thus we will not abandon practicing on it 
(her request, "Divorce me") without proof (we will not take 
the meaning of Haal if there is no proof that it is implied) as 
opposed to someone saying, "Lift these goods and you have 
a dirham" (where the 's' will denote Haal) because proof of 
Ijaarah (that the person labour is being employed or leased) 
prevents practicing upon the literal meaning (there is proof 
that the meaning of Ijaarah is implied here thus the literal 
meaning will be abandoned). 


The letter '—' 


juad 
Cie Al a) AM) Ga Dass ly hash ge ao ell all 
CAM! Oi «cally Sl Va ally Sats 8 18 ial ot 4 
gill Cie 4s (Biel) ths clad 8) oogsll Vo8 ath B55 54 48 
ecall 135 BASED A hol ky gla Ha, 


The letter '-é' denotes subsequence with conjunction (will 
denote the subsequent action occurred after the statement 
made prior to it), which is why it is used in the Jazaa 
(consequence of a condition, the letter '-#' will denote that the 
sentence subsequent to it is a consequence of the condition 
prior to it) because it (Jazaa) is subsequent to a Sharth 
(condition). Our scholars (of the Hanafi Madhab) say if a 
person says to another, ''I am selling this slave to you in 
lieu of a thousand" and the other (the buyer) replies, ''Then 
he is free"; this will be acceptance of the sale through 
Iqtidha'un Nas (setting the slave free would require him to 
own the slave first thus his statement would necessitate that he 
accepts and sets the slave free) and freedom (for the slave) 
will be established after the transaction as opposed to if he 
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says ''And he is free" (with the letter 's') or "He is free" 
(without any prefix before it) as this will be refusal of the sale 
(as the statement "and he is free" as well as "he is free" would 
be additional information pointing out the slave to be free 
because of which the sale is invalid and not like in the letter '# 
which indicates that the subsequent action occurred after the 
statement made prior to it). 


Example Two 


;Claa Shi Clad (bis) AN 1S ol! a] LAU JN 5 
oo Fill Galia (lis !aai 
pada) 18 5 le Dla, GSN Cade Qhilly bai Lall AY Lelio 

skis LGM 3555 Y Aid acd 


If a person says to a tailor, "Look at this cloth, will it be 
sufficient for (to sow) a shirt" and the tailor replies that it is 
(sufficient), on which he instructs the tailor, ''Then cut it". 
The tailor then cuts it but it is insufficient (to sow a shirt), 
the tailor will be responsible for it because he ordered the 
tailor to cut it subsequent to the tailor informing him it is 
sufficient (thus his instruction, "Then cut it" means "cut it if it 
is sufficient"). This ruling is opposed to when he says "Cut 
it" or "And cut it" after which it is cut because the tailor 
will not be responsible (as in this case his instruction to cut 
will not be subsequent and attached to the tailor informing him 
it is sufficient). 


Example Three 


GS Us Oe aly Acbis Azbl oye, Gill (Sb Ge Ga cd 
LES acl 
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If a person says to another, ''I am selling this cloth to you in 
lieu of ten (dirhams), then cut it (if you accept the sale) and 
he (the buyer) cuts it, without saying anything (without 
verbally consenting) then the sale is complete. 


Example Four 


OAs L Sala Gls CH SIMI 0dg8 51a ok olds g) -dla 35 
Wah i V5 Ast alas Bs a Ses 591 JAS Cie th 
(Sot as Y sks Sas is 


If a person says (to his wife), If you enter this house then 
this house, you are divorced" the condition (for Talaaq to 
apply) is to enter the second house immediately after 
entering the first house such that if a person entered the 
second house first and then the first house, or entered the 
first house but then entered the second house after a 
lengthy period, the Talaaq will not apply. 


"3" sometimes describes the Illat 


es tall ie) aN roduel J Ia) ratte abd ; >olal Zul Os cy 
Oj 22 GxcAb 8 hy Was Sh Ab ily tal 3 158 Sahl SSA 
Oj ab Es lbal GIS Gal Gaile 


Sometimes the '4' describes the Illat (it will be used to 
denote a property or characteristic found in that person or 
item). An example of this (how ‘44’ describes the Illat) is if a 
person tells his slave, ''Pay me one thousand because you 
are free" (in this case) the slave will be set free immediately 
and will not have to pay (his master) anything. (Another 
example)If a person tells an enemy combatant, 'Come 
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down because you have sanctuary", he will be given 
sanctuary immediately even if he does not come down. 


'.8' is sometimes attached to the ruling of the 
Ilat 


pial 3 Us wailhs ai cola al :O18 NS) Ua geal 8s 
la jal aks’ Gil da 3h, day Wal Uf Cty Gil -Jla 44s 
Med ahs Gal uldall 8 Gilby Ay 


In 'Jaamie Kabeer' it is mentioned that if a person says to 
another, ''My wife's affairs are in your hands so give her 
Talaagq (on my behalf)" and he then divorces her in the same 
sitting, then one Talaaq Baa'inah (irrevocable Talaaq) will 
apply (as the statement "My wife's affairs are in your hands" is 
ambiguous because of which Talaaq Baa'inah would apply) 
and the second sentence (the instruction "So divorce her") 
will not be permission to issue another Talaaq besides the 
first. It is as if he said (the meaning of his two statements will 
be) "Divorce her because her affairs are in your hands". If 
he were to have said, ''Divorce her then I will hand her 
affairs over to you'' after which he divorced her in the same 
sitting then a Talaaq Raj'ie (revocable Talaaq) will apply 
(as the statement "Divorced her" is clear and unambiguous 
because of which Talaaq Raj'ie would apply). 


Sy a i gills diay ba al ks Valle 8 

“ 
If he were to have said, ''Divorce her and I hand her affairs 
over to you'' after which he divorced her in the same 
sitting, then two Talaaq Baa'inah will apply (as the letter '5' 
was used here which indicates that he authorised him to give 





Usool Shaashi 


two separate Talaaq). Similarly if he said, ''Divorced her 
and separate her (from me)", or (he says) "Separate her 
(from me) and divorce her", after which he divorces her in 
the same sitting, two Talaaq Baa'inah will apply. 


Rulings derived from the above 


SN jee GSN Ugh Gh As dl AY) cass | 3) Whe tal lb VSe e 5 
Gite! Gis Bhd AGM aie ale GY VA 5} Whe as GIS 
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Based upon this (that the letter '+4' is sometimes attached to 
the ruling of the Illat) our scholars (of the Hanafi Madhab) 
that if a married female slave is set free then she will have 
Khiyaar (the right to withdraw from the marriage) whether 
her husband is a slave or free because the Hadeeth of 
Rasulullaah 1 to Hadhrat Bareerah _ when she was set free, 
"You have become master of yourself so decide for yourself 
(you have the right to withdraw so decide whether you wish to 
remain in his wedlock or not)", establishes Khiyaar for her 
because of her becoming her own master by being set free, 
which is attained whether her husband is a slave or free. 





Rulings derived from the above 


lle 45 SG) 4a) Qiza} Glaeludll Sota) Jie | Alls Ae § 50 
3050 Jal el 3 5)eall ces ties athe Je Oi aly 255 
SH ae Als 5845 335M a ld) al Gy As edi Ald) 


Usool Shaashi 
god Jute) riiber, sta giles ecail ils Sa 35 i Jaall 


e353 (hic yas 455 (hic ne 6 ell Sle ASL 3/S ell 
Zesdlnll Cake 5h LS 


Derived from the Hadeeth mentioned above ("You have 
become master of yourself so decide for yourself") is the law 
of considering (the number of) Talaaq on (the condition of) 
women(whether the husband has the right to issue three 
Talaagq or two Talaag will be based on the state of the woman, 
such that if she is a slave the husband will the right to issue 
only two Talaag regardless of whether he is a slave or not and 
if she is free then he will have the right to issue three Talaaq 
regardless of whether he is a slave or not), the reason for this 
is that the right (to sexual relations) over the wife belongs to 
the husband and this was not taken away from him by her 
being set free (as he still has the same right), thus necessity 
dictates that by her being set free his right (over her) also 
increased, which is the reason for giving her Khiyaar (in 
other words the reason for giving her Khiyaar is that the right 
of the husband over the wife increased, which is only possible 
by the husband gaining the right to three Talaaqs and in the 
Hadeeth it was the wife who was set free, making the condition 
of the woman the reason for considering the number of 
Talaaq). The increase of the right of the husband by her 
being set free is the Illat (principle cause) for considering 
(the number of) Talaag on (the condition of) women, thus the 
ruling of gaining right to three Talaaq will be based upon 
the condition of the wife and not the husband as is the 
opinion of Imaam Shaafie Ll. 














‘a is for suspension 


uaa 
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'ai' is for suspension (it indicates a delay between the sentence 
before and after it) however (there is a difference of opinion 
whether it indicates a delay in speech and ruling or only in the 
ruling and) according to Imaam Abu Hanifah (J it indicates 
a delay in speech and ruling (a delay in speech means that 
'atindicates that the speaker literally paused before making the 
next statement and a delay in ruling means that ‘a? indicates 
that the statement after it applies after the first statement) and 
according to Imaam Abu Yusuf {| and Imaam Muhammed 
it indicates a delay in ruling only. The result of this 
(difference of opinion) becomes apparent in the example, if a 
person tells his wife, with whom he has not consummated 
the marriage, "If you enter the house, you are divorced 
then divorced then divorced". According to Imaam Abu 
Hanifah [| (it indicates a delay in speech and ruling and his 
statement would be the same as saying "If you enter the house, 
you are divorced...then divorced... then divorced", thus) the 
first (Talaaq) will apply on entry (will only apply when she 
enters the house), the second will apply immediately (as it 
will not be attached to the condition of entry since it was said 
later) and the third will be void (because an unconsummated 
marriage terminates with one Talaag and will be inapplicable). 






























































Whereas according to Imaam Abu Yusuf |) and Imaam 
Muhammed |) (it indicates a delay in ruling only and) all 
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three Talaaq will only apply when she enters the house and 
when she enters the house they will apply in sequence such 
that only one will apply (as the marriage will terminate with 
it and the other two will be inapplicable). 


If he said (to his wife), "You are divorced then divorced 
then divorced, if you enter this house" then according to 
Imaam Abu Hanifah [) (it indicates a delay in speech and 
ruling and his statement would be the same as saying "You are 
divorced...then divorced... then divorced, if you enter this 
house", thus) the first will apply immediately and the second 
and third will be void (as the marriage will terminate with it 
and the other two will be inapplicable) whereas according to 
Imaam Abu Yusuf |) and Imaam Muhammed [ only one 
apply when she enters as we have mentioned (that all three 
will be dependent on entry and will apply in sequence when she 
enters the house and since the marriage will terminate with the 
first the other two will be inapplicable). 
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If the marriage was consummated and the condition 
mentioned first (that is he said, "If you enter the house, you 
are divorced then divorced then divorced") then the first will 
be dependent on entry and the last two will apply 
immediately according to Imaam Abu Hanifah (as 
according to him it is as if he said, "If you enter the house, you 
are divorced...then divorced... then divorced") and if the 
condition was mentioned last (that is he said, "You are 
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divorced then divorced then divorced, if you enter this house", 
according to Imaam Abu Hanifah) the first two will apply 
immediately and (only) the last will be dependent on entry 
(as according to him it is as if he said, "You are divorced... 
then divorced... then divorced, if you enter this house"). 











(However) According to Imaam Abu Yusuf [land Imaam 
Abu Muhammed [| in both instances the all three Talaaq 
will depend on entry." 

















'ds' for correction 


uaa 
cil Ley SSN 38 la 158 S5YI alia Coil Alay LEW A514 oh 
oe £585 GHB bY Ald GY Saaly Gedy colt Ob 9 Saag GGL 
ei 4 ASN Gad 40 A Geet als Js alia (Ui 3 dalaly Jv! 
CSG Als gs VE Me GS 15 (fll 4158 Sle Teall 


'J:' is to correct an error by replacing the first (sentence 
before 'd:') with the second (after '0:'). (For example) If a 
person says to his wife, with whom he has not yet 
consummated the marriage, ''You are divorced once, no 
but rather twice" then only one Talaaq will apply because 
his statement ''No but rather twice" is correction of the 
first statement by replacing it with the second but 
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retraction of the first statement is incorrect(because it is 
Jumla Insha'iyah) so the first Talaaq will apply and the two 
will be inapplicable (because a wife with whom the marriage 
has not been consummated comes out of his Nikaah with one 
Talaaq). If the marriage was consummated then three 
Talaaq would apply (since the first cannot be retracted the 
second statement will be a further two Talaaq). 
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This ruling (that three Talaag will apply as mentioned above) 
is different from him saying, ''I owe a certain person one 
thousand no but rather two thousand" (as this is Jumla 
Khabariya, wherein retraction of the first statement and 
correcting it with ‘dis permissible) such that according to us 
(Hanafi scholars) three thousand will not we Waajib on 
him. Imaam Zufar is of the opinion that three thousand 
will be Waajib. The reason for this (our proof) is that the 
actual purpose of 'd:' is correction of the error (the 
statement prior to it) by replacing it with the second 
(statement after 'J:') and (complete) retraction of the first is 
not possible (as he cannot retract his admission of debt) so the 
second will be put into effect while keeping the first 
(admission of debt) intact, and this is possible by making 





‘Correcting the previous statement using 'd:' is only possible when the sentence is Jumla 
Khabariya (a sentence which has the possibility of being false) and not in Jumla Insha'iyah (a 


sentence which cannot be false). 
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another thousand Waajib upon the first thousand. This 
ruling is opposed to his saying, ''You are divorced once, no, 
but_rather twice'' because that is Insha'iyah and the 
example above is Khabariya and an error can be corrected 
in Khabariya and not Insha'iyah, so correcting the word by 
retracting the error is possible in Iqraar (admission) and 
not in Talaag (as it is Insha'iyah) such that if the Talaaq was 
issued in a manner of Ikhbaar (informing) by saying, "I 
gave you one Talaaq yesterday, no but rather two", then 
two will apply in the manner mentioned above (that 'J:'will 
correct the previous statement of one Talaag being issued and 
replace it with the second that two was issued, as it is Jumla 
Khabariya). 


‘oS is for clarification 
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‘oS! is for clarification after negation (when something is 
negated then a doubt might arise as to whether certain aspects 
have been negated as well thus 'cS\ will establish that it has 
not been negated). Thus it will affirm what comes after it 
(that it is has not been negated). As far as the negation before 
it (before 'oS") is concerned, it will still apply by it (whatever 
has been negated before the 'OS" will still be negated). 


Preconditions for it to serve the purpose of 
clarification 
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Conjunction with 'OS"' (such that it clarifies the level of 
negation by excluding what comes after it from being negated) 
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only applies when the speech is concurrence ‘(there is no 
pause between the first and second statement). If the speech is 
in concurrence then the negation will be attached to the 
affirmation that comes after it (whereby whatever comes 
after 'oS\' will not be negated) and if not (if the speech is not in 
concurrence) then it will be a new sentence (and will have no 
relation to the negation before it). 


Example One 
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An example of this(where 'O& is said in concurrence) is what 


was mentioned by Imaam Muhammed [J in 'Al-Jaamiul 
Kabeer', when a person says to another, ''I owe a thousand 
as debt" and the other person says "No (you do not owe the 
money as debt )however(you owe the money) because of illegal 
seizure ("you illegally seized it from me)" the amount 
(thousand) will we incumbent upon him to pay because the 
speech (the statement, "however because of illegal seizure") 
was said in concurrence after negation clarifying that the 
negation was of the manner in which it is owed and not 
(negation) of owing the money itself. 

















‘In order for 'GS! to act as a conjunction, whereby it clarifies the level of negation by 
excluding whatever comes after it from being negated, the speech needs to be in concurrence , 
and in order for speech to be in concurrence two conditions need to be met . These two 
conditions are; 

1) The speech must be uninterrupted such that there is no pause or break in the speech but 
rather the statement after 'GS! is said consecutively and immediately after the first. 

2) What is being excluded from negation after '&S! must not be the very same aspect which is 
being negated before it. The same thing which is being negated first cannot be affirmed 
thereafter using 'OS", in this case 'OS! will not act as a conjunction but will denote a new 
sentence having no relation to the negation before it. 
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Similarly (another example of 'cS!) is if a person says to 
another, ''I owe you a thousand in lieu of this slave" and 
the other person replies, "No, the slave is yours however 
you owe me one thousand (as a debt)''.The amount 
(thousand) will we incumbent upon him to pay as it is clear 
that the negation was of the manner in which it is owed and 
not (negation) of owing the money itself. 
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If a person(e.g. Ali) has a slave in his possession and says, 
"This slave belongs to a certain person (e.g. Zaid)" on 
which the other person (Zaid) says, ''This slave never 
belonged to me however it belongs to so and so (e.g. Amr)"; 
if his statement, ("This slave never belonged to me but it 
belongs to so and so")is said in concurrence then the slave 
will belong to the other (Amr) because his negation(of the 
slave being his) will be attached to the affirmation (of the 
slave belonging to Amr). (However) If he delays or pauses 
(before saying, "But it belongs to Amr") then the slave will 
belong to the one who admitted it belonged to another (i.e. 
Ali) and the statement of the person who it was claimed to 
be (Zaid) will be denial of the omission (when he paused 
before saying, "but it is Amr's" this will be a new sentence, 
separating it from his previous statement of denial, and will be 
testimony that it is Amr's and since testimony of one person is 
not valid, the slave will still belong to Ali). 
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If a female slave marries without the permission of her 
master (making the validity of her marriage dependent on his 
permission) for Mehr of one hundred Dirhams (which would 
belong to the master) and the master says, "I do not permit 
the contract (of Nikaah) for one hundred Dirhams however 
I permit it for one hundred and fifty Dirhams", the 
contract (of Nikaah) will be invalidated because the speech 
is not in concurrence (which is a condition for'& to act as a 
conjunction) since negation of permission and_ then 
affirmation thereafter cannot be concurred (coincide). Thus 
his statement ''However I permit it'' was said after he (just) 
negated the contract. Similarly if he says, "I do not permit 
it however I permit it if you give me fifty more Dirhams 
including the hundred" the contract of Nikaah will be 
invalidated as it cannot be regarded as clarification (of 
doubt after negation) as its precondition (to act as a 
conjunction Clarifying the doubt caused by the negation prior 
to it) is that it must be in concurrence and it is not in 
concurrence here (as the second condition of concurrence has 
not been met, namely what is affirmed after 'c&! must not be 
what has been negated before it.) 
's!' is to grant choice 
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'5!' is to include either one of the two mentioned (choices in 
the ruling). 


Example One 
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Therefore (since ‘3 will include either one of the two 
mentioned choices in the ruling) if a person says (regarding 
his slaves), ''This one is free or this one"', then this will be 
the same as him saying, ''One of them is free'' such that he 
will have the right to clarify which one of them is free. 


Example Two 
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If a person says regarding his slave), ''I have appointed this 
person or this person to sell this slave", then either of them 
will be his representative (in this sale) and it will be 
permissible for either one of them to sell the slave. 
(However) If one of them sells the slave and the slave 
(eventually) comes back into the ownership of the Muwakkil 
(the one who appointed the others as his representatives) then 
the other (representative) will not have the right to sell the 
slave again (as the Muwakkil granted one of them the right to 
sell the slave and when one of them does so, the other will no 
longer have the right to sell the slave). 


Example Three 
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If a person, who has three wives, says, ''This one or this one 
is divorced and this one", then either one of the first two 
(which he specifies) will be divorced and the third will be 
divorced immediately because it is in conjunction with the 
divorced one of the two. The husband will have the right to 
clarify which one of them is divorced as in when he says, 
"One of you two is divorced and this one" (whereby he will 
have to specify which of the first two has been divorced and the 
third will be divorced instantly). 


Example Four 
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Based upon this (ruling of Talaaq mentioned above) Imaam 
Zufar (| says that if a person says, ''I will not speak to this 
person or this person and this person"' it will be the same as 
him saying, "I will not speak to one of these two and this 
person" such that he will not break his oath until he speaks 
to one of the first two as well as the third. According to us 
(the majority of scholars of the Hanafi Madhab) if he speaks 
to the first only then his oath will break and if he speaks to 
the last two then his oath will only break when he speaks to 
them together (as it is the same as him saying "I will not 
speak to this person or I will not talk to this person and this 
person"). 
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Example Five 
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If he says, "Sell this slave or this slave'' then the person will 
have the choice to sell any of the two he wishes. 


Example six 
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If a person adds '3!' to Mehr by marrying her with this 
(Mehr) or this (Mehr), then according to Imaam Abu 
Hanifah (|) Mehr Mithal (the Mehr commonly given in the 
area) will be used to decide the matter as his statement 
includes both of the two mentioned and Mehr Mithal is 
what should be Waajib (as when the Mehr is not stipulated or 
unclear then Mehr Mithal is Waajib), thus that which is 
closest to it will be specified (that amount of the two which is 
closest to Mehr Mithal will be specified to be the Mehr). 














Rulings derived from the above 
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Based upon this (that '3" will include either one of the two 
mentioned choices in the ruling) we say that Tashahud is not 
Fardh in Salaah because the Hadeeth of Rasulullaah (1, "If 
you say this (recite Tashahud)or do this (sit in the final 
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Qa'adah) then undoubtedly your Salaah is complete" has 
made completion of Salaah dependent on either one of 
them (i.e. Salaah will be complete by either the recitation of 
Tashahud or sitting in the final Qa'adah) such that both 
(Tashahud and the final Qa'adah) cannot be a requisite 
(Fardh at the same time because '3" will include only one of the 
two in the ruling and not both) and the final Qa'adah is 
already unanimously (according to all schools of thought) 
Fardh, thus recitation of Tashahud will not be Fardh (as 
according to this Hadeeth one of the two is a condition for the 
completion of Salaah and it has already been established that 
the final Qa'adah is Fardh and a condition for the completion 
of Salaah, thus the recitation of Tashahud cannot be). 


When '5' is used in negation 
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Then (another important rule which one should remember 
with regards to the usage of ‘3"is) if this word (‘3\') is used in 
negation (used in a sentence where something is being 
negated) then it necessitates the negation of both objects 
mentioned such that if a person says, ''I will not talk to this 
person or this person", he will break his oath if he talks to 
anyone of them (and he will not have the choice to specify 
who he will not talk to). (However) When it is used for 
affirmation it will apply to both objects with the right to 
specify (he may clarify which of the two he is referring to) as 


188 
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in when he says, ''Take this or that" (one will have the 
choice to specify which to take). 


The necessity of having choice 
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Amongst the necessities of having choice (the right to choose 
any of the specified objects) is general permissibility (to 
choose any one of them). (As in) The verse, 


"The Kaffaarah for this (for breaking a deliberate oath) is to 
either feed ten poor persons with food of average quality 
with which you feed your families, or to clothe them (the ten 
poor persons with clothing that at least covers a major portion 
of the body), or to free a (Muslim or non-Muslim) slave" (in 
this verse one is permitted to adopt any of the above as the 
method of paying his Kaffaarah and even all three if he is able 
and so desires). 


5!" comes with the meaning of "unless" 
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Sometimes '3!' comes with the meaning of unless (which is a 
meaning of '.*'). (As in) The verse, 


You have no choice in the matter unless He forgives them" 
(Surah Aal-Imraan: 123) 
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in which '3!' has the meaning of unless (‘4’). (Based upon 
this) Our scholars say that if a person takes an oath saying, 
"T will not enter this house or this house", '3!' will have the 
meaning of "Unless" (making his oath actually mean, "I will 
not enter this house unless I enter this house") such that if he 
first enters the house mentioned first then his oath will 
break but if he first enters the house mentioned second 
then he will be absolved from his oath (as he fulfilled his vow 
by not entering the first house unless he first enters in the 
second house). 


Example Two 
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Another example (of the above, where '3"has the meaning of 
unless) is if a person says (to one who owes him money), "I 
will not separate from you or you pay my debt (the money 
you owe me)" which means, ''Unless you pay my debt (the 
money you owe me)". 


' 8" indicates limit 
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('..4') indicates limit just as ral, If what precedes it ('.45') 
can be prolonged and what comes after it can be its limit 
then '.=4' will be used for its literal meaning (to indicate 
limit). An example of this ('.44' indicating the limit)is what 
Imaam Muhammed [\has said when a person says (to his 
slave), "My slave is free if I do not hit you until a certain 
person intercedes" or "My slave is free if I do not hit you 
until you scream" or "My slave is free if I do not hit you 
until you complain" or "My slave is free if I do not hit you 
until the night sets in" then ('.5') will be sued for its literal 
meaning (to indicate limit) because to hit repeatedly can be 
prolonged (until the specified limit) and the intercession of a 
certain person and others alike it (screaming, complaining, 
night setting in) can be limit for hitting, thus if he stops 
hitting before the specified limit, his oath will break (and 
the slave will be set free). 














Example Two 


Qual lind Gib 48518 45S ates Gs sae Gl Y Gs 4I; 
bie 
If a person takes an oath that he will not separate from his 


debtor until he pays his debt but then leaves him before the 
debt is paid, his oath will break. 


If 'Urf opposes the literal meaning of '.44' 
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If practising upon the literal meaning (of '.45') is impeded 
by some hindrance such as 'Urf' (then the meaning of 'Urf' 
will be considered), as in taking an oath that he will hit him 
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until he dies or until he is killed, this will be taken to imply 
a severe hiding based upon 'Urf' (the common usage of this 
term implies a sever hiding thus it will be given preference 
over the literal meaning). 


If the verb cannot be prolonged 
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If what precedes it (‘+’) cannot be prolonged and what 
comes after it cannot be a limit but the first (what precedes 
'3') has the ability to be a condition (Sharth) and the 
second (what comes after '.5') has the ability to be the result 
(consequence of the condition), then it (what comes after '.-*') 
will be the result (consequence of the condition). An example 
of this (where the verb which precedes cannot be prolonged 
and what comes after cannot be a limit) is what Imaam 
Muhammed || has said that when a person says to another, 
"My slave is free, if I do not come to you so that you can 
give me breakfast" after which he goes to him but does not 
receive breakfast, then his vow will not break (and the slave 
will not be set free). The reason for this is that ''breakfast" 
cannot be a limit for coming to him but rather serves more 
as an incentive for coming to him and (breakfast) has the 
ability to be the result (consequence of the condition) because 
of which it will be made into the result (consequence of the 
condition) having the meaning of '("" (so that), thus it will 
be as if he said, "If I do not come to you because of which 
you will give me breakfast (then my slave is free)" (and since 
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the master fulfilled the condition of coming to him for 
breakfast, his slave will not be set free, even though the host 
did not serve him breakfast). 
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If this (making what precedes it condition and what comes 
after the result) is not possible because what is last (after 
'.-5') cannot be the result of what is first (before '.-5') then 
it (‘=’) will be only for conjunction. An example of this is 
what Imaam Muhammed [) has said that if a person says, 
"My slave is free if I do not come to you then eat breakfast 
with you today" or he says, 'My slave is free if you do not 
come to me and eat breakfast with me today" after which 
he comes but does not eat breakfast with him on that day, 
then his oath will break (and the slave will be set free). The 
reason for this is that when he ascribed both actions (of 
coming and eating breakfast) to himself, his own action 
cannot be a result (consequence of the condition) of his own 
action (as the second action is not in his control) then it will 
be merely for conjunction, making (fulfilment of) all (both 
coming and eating breakfast) a condition to be absolved (of 
the oath). 
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'l' denotes the extremity of the limit 
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"dl" denotes the extremity (farthest point) of the limit. At 
times it indicates the action is prolonged (until the limit) and 
in some instances it indicates that the action terminates (at 
the limit).If it indicates that the action is prolonged then the 
limit will not be included in the action (whatever has been 
ordered will be carried out until the limit and will not include 
or surpass that limit) and if it indicates that the action is 
terminates (at the limit) then it will be included (whatever 
has been ordered will be carried out until the limit and the 
limit will include and at times even surpass that limit). 


If '..\!' indicates that the action is prolonged 
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An example of the first (where it indicates that the action has 
been prolonged until the limit) is (if a person says,) "I 
purchased this building until this wall" whereby the wall 
will not be included in the sale (as '-/ indicates that the area 
which has been purchased extends/stretches/ prolongs until the 
wall and will therefore not be included in the sale). 

An example of the second (where it indicates that the action 
terminates at the limit) is (if a person) purchases something 
with the right to cancel the transaction until three days (by 
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saying, "I purchase this from you on condition that I have the 
right to cancel the transaction until three days" whereby the 
third day will be included and on the third day he will still have 
the right to cancel, as '.- indicates that the right to cancel the 
transaction terminates after three days and the right to cancel 
will still be valid on the third day). 


An example of this is if a person takes an oath, "I will not 
talk to a person until a month" whereby the entire month 
will be included in the ruling, as it indicates termination 
here (it indicates the period in which he will not talk to him 
terminates after one month). 


Rulings derived from the above 
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Based upon this (that at times'¢s\' will indicate that the action 
terminates at the limit) we say that the elbows and ankles are 
included in the order of Ghusal in the verse, 


"Wash your faces, your arms up to(and including )the 
elbows, pass wet hands over your heads and (wash)your 
feet up to(and including )your ankles." (Surah Maa'idah: 6) 


The reason for this is that '.3!' here indicates termination 
(of the action of washing) because if it does not indicate 
termination then washing would extend to the entire arm 
(one would have to then wash the entire arm if the limit of 
washing had not been specified and in accordance with the 
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rule that when ',-! indicates the termination of an action the 
limit will be included in the action, we say the elbow and 
ankles are included in the act of washing). 


This (because at times'g' will indicate that the action 
terminates at the limit) is why we say the knees are a part of 
the 'Aurah' (private area which is compulsory to conceal) 
because '.-!!' in the Hadeeth of Rasulullaah (, 'The 'Aurah' 
of a man is form his navel up to (and including) the knee", 
indicates termination (as the 'Aurah' would have extended up 
to the feet had its limit not been defined, i.e. the point of 
termination not indicated) because of which the knee is 
included in the ruling (of being part of the 'Aurah'). 





'!' can indicate postponement 
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At times '(3' will indicate the postponement of the action to 
limit indicated (that the action will only apply when that limit 
is reached) because of which we say that if a person tells his 
wife, "You are divorced up to a month", without any 
(specific) intention then the Talaaq will not apply 
immediately (but will be postponed to the end of the month 
and will only apply then) as opposed to Imaam Zufar [) (who 
says the Talaag will apply immediately and the clause of "up to 
a month" will be futile). The reason for this (our proof) is that 
"up to a month" cannot indicate prolonging the action (of 
Talaag as it is not an act which can continue repeatedly) nor 
can it indicate termination (when the act cannot be prolonged 
there is no need to indicate its limit) but Talaaq can be 
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postponed by affixing it to the occurrence of something (i.e. 
it can be made conditional, whereby it only applies on the 
occurrence of something), thus this is what it will be said to 
imply. 


leis for obligation 
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"J" is for obligation (i.e. to make something obligatory) and 
in reality it gives the meaning of superiority and elevation. 
Based on this (that '.©' makes something obligatory while 
providing the meaning of superiority) if a person says, ''For a 
certain person, upon me is one thousand" (which is the 
equivalent of saying, "For a certain person, one thousand is 
obligatory on me"), it will incumbent upon him as a debt 
(and not as a trust as 'g&' denotes superiority as well 
indicating that the other person is superior to him, in that he is 
his creditor) as opposed to having said 'G©'- in my 
possession("For a certain person, one thousand is in my 
possession"), '(¢'- with me("For a certain person, one 
thousand is with me") ‘(k8'- towards me ("For a certain 
person, one thousand is towards me." Whereby in all three 
instances the thousand will be incumbent upon him as a trust 
and not as a debt). 


Based upon this (that '.\&' adds the meaning of superiority) it 
is mentioned in 'As-Siyarul Kabeer' that when the leader of 


Usool Shaashi 


the fort says, 'Give me sanctuary upon ten of those 
residing in the fort" and we do then ten in addition to him 
(the leader) will be given sanctuary and the leader will have 
the right to choose which ten will be given sanctuary (so as 
to fulfil the dictates of '.' granting him superiority over the 
other ten). (However) If he were to say, ''Give me sanctuary 
and ten others from the fort" or ''Give me sanctuary then 
ten others from the fort" or "Give me sanctuary thereafter 
ten others from the fort" and we do then it will be the same 
(sanctuary will be for ten people in addition to the leader) and 
the right to choose (which ten will be given sanctuary) will be 
for the one giving sanctuary (the Muslim leader). 


At times '.' will have the meaning of the letter 


‘OO! 
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Sometimes '.,©' will have the meaning of the letter '\' as 
Majaaz such that if a person says, ''I sell this to you on a 
thousand", '.©' will have the meaning of '=' (it will be the 
same as saying, "I sell this to you in lieu of a thousand") 
because of proof being present that it is a transaction of 
exchange (the words "I sell" indicate this). 


At times '..<' will indicate a condition 
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At times '.%6' will indicate a condition, (such as in) the 
verse, 
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"Accept the pledge of allegiance from the Mu'mineen 
women and seek forgiveness from ALLAAH on their behalf 
when they come to you on condition that they pledge not to 

ascribe any partner to ALLAAH." (Surah Maa'idah: 12) 


Based on this (that ‘.&' sometimes indicates a condition) 


Imaam Abu Hanifahlsays that if a woman tells her 
husband, "I will give you one thousand on condition you 
give me three Talaaq"' and he gives her one Talaaq then the 
thousand will not we Waajib (for her to give to her husband) 
because '.©'here indicates a condition, thus the issuing 
three Talaaq will be necessary for the money to be Waajib. 














(4 indicates containment 
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The word '(,4' is used for Tharf (to indicate that the item 
before it is contained within the item after it). Based upon this 
principle (that ‘34 is used for Tharf) our scholars (of the 
Hanafi Madhab) that if a person says, "I (illegally) seized 
cloth in a scarf" or "I (illegally) seized dates in a basket" 
then all will be Waajib (it will be Waajib to return the cloth 
along with the scarf it was taken in and the dates along with 


the basket it was taken in). 
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‘(s' is also used to denote place or time 
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Then "(.' is (also) used to denote time (that the verb occurred 
in a specific time) and place (that the verb occurred in a 
specific place). If it is used to denote time such that if a 
person says, "You are divorced in tomorrow then 
according to Imaam Abu Yusuf {| and Imaam Muhammed 
the ruling(of when Talaag will occur) will be the same if '/.2" 
is mentioned or if it is omitted such that if he says, ''You 
are divorced in tomorrow" it will be the same as saying, 
"You are divorced tomorrow", whereby the Talaaq, in 
both instances, will apply at first dawn (the next day). (On 
the other hand) Ymaam Abu Hanifah [lis of the opinion that 
if '(4' is omitted (by saying, "You are divorced tomorrow") 
then the Talaagq will apply at first dawn (as this indicates the 
onset of the next day) and if '(4" is mentioned then it would 
imply that the Talaaq will apply in a unspecified time 
tomorrow and if he has no intention for a specific time then 
(only) will the Talaaq apply at first dawn as there is nothing 
else to dispute it (as when he does not have an intention of a 
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specific time there is nothing to imply that the Talaaq was 
meant to apply on another time) and if he has the intention of 
the evening (of tomorrow) then his intention will be correct 
(and the Talaag will only apply on the intended time). 


An example of this (how the ruling differs when 'g4 is 
mentioned and omitted) is when a man says (to his wife), If 
you fast a month then you are divorced", whereby the 
Talaaq will only apply if she fasts for a (complete) month as 
opposed to if he says, "If you fast in the month then you are 
divorced", whereby the Talaaq will apply if one fasts for 
even a brief period in the month. 


When “.:" denotes place 
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If it is used to denote place, for example when a person says 
(to his wife), ‘You are divorced in the house" or "You are 
divorced in Makkah" then the Talaaq_ will apply 
unrestrictedly in any place (where it was issued even if not in 
the house or Makkah). In consideration that '(,4' comes for 
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Tharf (to indicate that the verb before is occurring within the 
time or place specified after it) we say that if person takes an 
oath to do something and ascribes it to a time or place (that 
he will do it in a certain time or in a certain place) then if the 
action is such that it can be accomplished by the doer 
himself (and the presence of another is not required for it to be 
executed, known as 'F'il Laazim') then it is incumbent for the 
doer to be present in that time or place. If the action is such 
that it is executed on another (whereby the presence of 
another is required for it to be executed, known as 'F'il 
Muta'ddie') then it is incumbent for the one on whom the 
action will be done (Maf'ool) to be present in that time or 
place. The reason for this is that an action materialises 
when its effects become apparent and (in ‘Fil Muta'die) its 
effects will become apparent on another (thus the presence 
of the other will be required in that time or place in order for 
the action to materialise). 











(An example of "F'il Laazim' is what) Imaam Muhamme 
has said in 'Al-Jaami'ul Kabeer' that if a person says, "If I 
swear you in the Masjid then you are like this (divorced, 
free, etc)''and he then swears such that the one who swore 
(the doer) is in the Masjid and the one who was sworn at 
(Maf'ool) was out of the Masjid, his oath will break (and the 
Talaaq, freedom, etc will be in effect as swearing is an action 
which can be accomplished by the doer himself ('F'il Laazim') 
and requires the doer to be present in the Masjid when the 
action occurs) and if the one who swore (the doer) was 
outside the Masjid and the one who was sworn at (Maf‘ool) 
was inside the Masjid then his oath will not break (because 
'F'il Laazim' requires the doer to be present in the time or 
place when the action was carried out and since the doer was 
outside the Masjid when swearing his oath will not break). 





Usool Shaashi 


(An example of 'F'il Muta'ddie' whereby the action was 
ascribed to a place is) If a person says, "If I hit you in the 
Masjid then you are like this (divorced, free, etc)"or (he 
says) "If I wound you in the Masjid then you are like this 
(divorced, free, etc)" then it would be necessary for the one 
who was struck or wounded to be in the Masjid (when the 
action of hitting or wounding is carried out for the oath to 
break) and it is not necessary for the one who hit or the one 
who wounded him (the doer) to be in the Masjid (at the time 
when the action was carried out)". 


(An example of 'F'il Muta'ddie' whereby the action was 
ascribed to a place is) If a person says, "If I kill you in a 
Thursday then this will happen (my slave will be free, etc)" 
and he then attacks him the day before (Wednesday) but 
dies on Thursday, then his oath will break (as ‘F'il 
Muta'ddie' requires that the one on whom the action is done 
must be present in the place or time when the action is carried 
out, and when the victim died on Thursday, it is established 
that he was killed on Thursday) and if he is attacks him on 
Thursday but he dies on Friday, then his oath will not 
break (because when the victim died on Friday, it is 
established that he was killed on Friday). 


(-s' sometimes indicates a condition 
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' The scenarios and rulings of the above are as follows; 

1) If the one who was hit or wounded was inside the Masjid when the act of hitting or 
wounding occurred and the doer, i.e. the one who did the hitting or wounding, was out of the 
masjid, then his oath will break. 

2) If the one who was hit or wounded was outside the Masjid when the act of hitting or 
wounding occurred and the doer, i.e. the one who did the hitting or wounding, was inside the 


masjid, then his oath will not break. 
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If '(4' is attached to an action it will indicate that it (what 
follows) is a condition (for the ruling to apply). Tmaam 
Muhammed | says that if a person says (to his wife), ''You 
are divorced in your entrance to the house" then this has 
the meaning of a condition (it is the same as saying, "You are 
Divorced if you enter the house") and the Talaaq will not 
apply before entrance into the house. 














If a person says (to his wife), "You are divorced in your 
menstruation" (which is the same as saying, "You are 
divorced if you menstruate") then the Talaaq will apply 
immediately if she is already menstruating and if she is not 
menstruating (at that time) then it will apply when her (next 
period of) menstruation begins. 


It is mentioned in 'Al-Jaami'ul Kabeer' it is mentioned that 
if a person says (to his wife), ''You are divorced in the 
coming of day" (which is the same as saying, "You are 
divorced if the day comes") then the Talaaq will not apply 
until the coming of dawn (as this will establish the coming of 
day). If he said, "You are divorced in the passing of a day"' 
(which is the same as saying, "You are divorced if a day 
passes"), if this is said at night, then the Talaaq will apply 
at sunset the next day because of the condition being met 
(the passing of the day has been established). If this ("You are 
divorced in the passing of a day") was said during the day, 
then the Talaaq will apply at the same time the next day (as 
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this will establish that a day, which is twenty-four hours, has 
passed). 


It is mentioned in 'Ziyaadaat' that if a person says (to his 
wife),""You are divorced in the Will of ALLAAH" or ''You 
are divorced in the Wish of ALLAAH" then this will have 
the meaning of a condition (it will be the same as saying, 
"You are divorced if ALLAAH wills" or "You are divorced if 
ALLAAH wishes") such that the Talaaq will not apply (at 
all). 


The letter '—' is for correlation 
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The letter '=" is for correlation (to link or associate that on 
which it is attached with something else). This is why it 
usually accompanies (is attached to) the price (in a sales 
transaction, known as the 'Thaman'). This(the reason why ' 
will be attached to the price) is because the item on sale 
(Mabee'a) is the primary entity in a transaction and the 
price (Thaman) is merely a condition (for exchange) in the 
transaction because(the reason why the Mabee'a is the 
primary entity is because) if the item on sale is lost (or 
destroyed) the transaction will have to be cancelled as 
opposed to when the price is lost (whereby another may be 
given in its place, thus establishing that the Mabee'a is the 
primary entity). Once this has been established we say the 
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secondary object (Thaman) will be attached to the primary 
object (the letter '~ will be attached to the Thaman) and not 
that the primary object will be attached to the secondary. 
Thus if the letter '+'is attached to an item in a sales 
transaction this will prove that it is the secondary object 
which is attaché to the primary, making it the price 
(Thaman) and not the item on sale (Mabee'a). 


ome derived from the above 
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Based upon this (that the letter '~ will be attached to the 
Thaman) we say that when a person says, ''I sell this slave to 
you for a Kur (a specified measurement) of wheat" and 
describes it (clarifies the quality, type, and class of wheat), the 
slave will be the item on sale (primary object of the 
transaction, i.e. Mabee'a) and the wheat will be the price 
(secondary object of the transaction, i.e. Thaman), thus it will 
be permissible to change it (the wheat) with another before 
the other party takes possession of it. If he were to have 
said, "I sell this Kur of wheat to you (while mentioning the 
quality, type, and class of wheat) for this slave" then the 
slave would be the price (Thaman) and the wheat the item 
on sale (Mabee'a), making the transaction that of Salam, 
which is only permissible on credit. 
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Our Ulama (of the Hanafi Madhab) says that if a person tells 
his slave, "If you inform me of the arrival of a certain 
person, then you are free" this will refer to true 
information because informing has been correlated (linked 
of associated) 
with the arrival (of that person make it the same as saying, 
"If you inform me when that person arrives, then you are 
free"), thus if he gives him false information (of the arrival) 
he will not be set free. 


If he were to have said, "If you inform me that a certain 
person has arrived then you are free" (without the letter '-), 
then this will permit any information such that if he gives 
him false information (of the person's arrival), he will be set 
free (as he was only asked to be informed and did not attach it 
to the arrival of that person). 


If a person tells his wife, "If you leave this house except 
with my permission then you are divorced", then 
permission will be required each time she leaves the house 
because the exception to leaving has been attached to 
permission (meaning that the only time she is allowed to leave 
the house is if she has his permission) such that if she leaves 
the house the second time without his permission she will 
be divorced. 


If he were to have said, "If you leave this house except if I 
have permitted you then you are divorced" (without the 
letter '>/) then permission will only be required once such 
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that if she leaves the second time without permission she 
will not be divorced. 


It is mentioned in 'Ziyaadaat' that if a person says (to his 
wife), "You are divorced with the will of ALLAAH" or 
"You are divorced with the wish of ALLAAH" or "You are 
divorced with the order of ALLAAH" then the Talaaq will 
not apply (as the Talaaq has been correlate to the will, wish 
and order of ALLAAH and since the will, wish and order of 
ALLAAH in this regard cannot be ascertained, the Talaaq will 


not apply) 
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The methods of clarification (the manner in which the 
implication and purport of the speaker is clarified) are seven 


types; 

1) 'Bayaanut Taqreer' 

2) 'Bayaanut Tafseer' 
3)'Bayaanut Taghyeer' 
4)'Bayaanudh Dharoorah' 
5)'Bayaanul Haal' 

6) 'Bayaanul Athaf' 


7) 'Bayaanut Tabdeel' 
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‘Bayaanut Taqreer' 
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As for the first (‘Bayaanut Taqreer'), when the meaning of a 
word is clear but has the possibility of referring to another 
meaning besides the literal meaning it ('Bayaanut Taqreer') 
will clarify that the literal meaning is implied, thus 
establishing the implication of the clear meaning. An 
example of this ('Bayaanut Taqreer') is when a person says, 
"IT owe a certain person a Kafeez (unit of measurement) of 
wheat; the Kafeez of this town" or 'I owe a person one 
thousand from the currency of this town". This (clarifying 
the Kafeez and the currency of a that particular town is 
implied) will be 'Bayaanut Taqreer' because if it were not 
mentioned then the Kafeez and currency of that town 
would be considered with the possibility of another being 
implied and when it was clarified (by the speaker himself) 
then it is established (that the Kafeez and currency of that 
town is implied). 


Similarly (another example of 'Bayaanut Tagreer') is if a 
person says, ''A thousand belonging to a certain person is 
in my possession as trust" because if he were to only say, 
"A thousand belonging to a certain person is in my 
possession"' then it could imply that it is with him as a trust 
or through some other means (he owes him the money as a 
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debt, or he illegally seized the money from him, etc) and by 
saying, "as trust'' the implication of the apparent meaning 
is established. 


‘Bayaanut Tafseer' 
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As for 'Bayaanut Tafseer', it is when the implication of a 
word which is unclear is clarified. An example of this 
(‘Bayaanut Tafseer') is when a person says, ''I owe a certain 
person something" after which he clarifies what that 
something is; (for example)_a cloth, or he says, ''I owe a 
certain person ten dirhams and something additional" 
after which he clarifies what that additional item is (e.g. a 
slave, etc) or he says, ''I owe a certain person Dirhams" 
after which he clarifies that he owes ten dirhams. 


The ruling of 'Bayaanut Taqreer' and 'Bayaanut 
Tafseer' 
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The ruling of these two types of clarification (‘'Bayaanut 
Tagreer' and 'Bayaanut Tafseer') is that they are valid (it will 


be considered as clarification of the ambiguity) whether made 
immediately after the initial statement or after an interval. 
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As for 'Bayaanut Taghyeer', it is when clarification 
changes the implication of the (initial) speech. This is 
possible in two ways; making the previous statement 
conditional (that the initial speech will only apply if the 
aforementioned condition is fulfilled) or exclusion (if part of 
the initial amount or constituents are excluded thereafter). The 
Fuqahaa have differed with regards to both (when the 
change is caused by making the statement conditional or by 
exclusion). Our scholars (of the Hanafi Madhab) say that a 
conditional statement will only apply when the condition is 
fulfilled and not before it and Imaam Shaafie |) says the 
conditional statement applies immediately except that that 
the condition will prevent it from taking effect (until the 
condition is fulfilled). 














The outcome of this difference of opinion 
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The outcome of this difference of opinion becomes 
apparent in the example when a person tells an unrelated 
woman (a woman to whom he is not married), 'If I marry 
you, then you are divorced'' or he says to the slave 
belonging to another, ''If I become your master, then you 
are free''. According to Imaam Shaafie || the condition of 
these statements are baseless (and the statement will be 
meaningless) because the ruling of making something 
conditional is that the initial speech ("You are divorced" and 
"You are free") must be able to be the Illat (principle cause 
for the ruling of Talaaq and freedom to apply) and both 
Talaaq and freedom (the statements "You are divorced" and 
"You are free") cannot be an Illat (principle cause for the 
ruling of Talaag and freedom to apply) here as they have not 
been attributed to individuals upon whom it can apply (as 
she is not in his wedlock nor the slave in his ownership), thus 
the requirements for making something conditional are 
absent and making the statement conditional is incorrect. 














According to us (Hanafi scholars) making the statement 
conditional is correct such that if he marries her the Talaaq 
will apply (or if he purchases the slave he will be set free) 
because his statement ("You are divorced" or "You are free") 
only becomes an Illat (principle cause for the ruling of Talaaq 
and freedom to apply) when the condition is fulfilled and 
ownership (being in his wedlock and in his ownership) is 
present at the time when the condition is fulfilled (thus the 
Talaaq and freedom will apply), thus making the statement 
conditional is correct. 


Due to this meaning (that a conditional statement will only 
apply when the condition is fulfilled) we say that the 
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requirement for making a statement conditional when one 
does not have ownership is that the condition (which will 
cause the ruling to apply) must be gaining ownership (the 
condition for the Talaag to apply can only made to be gaining 
ownership by saying, "If you become my wife, then you are 
divorced") or that which leads to ownership ("Jf J marry you, 
then you are divorced", as marriage is what leads to 
"ownership") such that if a person says to an unrelated 
woman, "If you enter this house then you are divorced", 
then marries her and the condition fulfilled thereafter (i.e. 
she enters the house after they are married), the Talaaq will 
not apply (as the condition for the Talaaq to apply was not 
gaining ownership or what leads to ownership, which is a 
requirement for the validity of such conditional statements). 
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Similarly having the means to marry a free woman 
prevents the permissibility of marrying a female slave, 
according to Imaam Shaafie, because the Quraan (in the 
verse, "Those of you who do not have the means to marry free 
Mu'min women, then (they should marry) one of your Mu'min 
slave girls") has made permissibility of marrying a free 
woman conditional on not having the means to marry a 
free woman, thus when one has the ability (it would mean 
that) the condition is not present and when the condition is 
not present the ruling (of permissibility to marry a female 
slave) will not apply, thus it will not be permissible (to 
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marry a female slave when one has the means to marry a free 
woman). 


Similarly Imaam Shaafie says there is no maintenance for a 
woman who has received Talaaq Baa'inah except if she is 
expecting (pregnant) because the Quraan has made the 
incumbency of maintenance (on the husband) conditional on 
pregnancy in the verse "If they (your wives) are expecting, 
then (you are obliged to) provide for them (maintain and 
house them) until they deliver'', thus when she is not 
pregnant (it would mean that) the condition is not present 
and when the condition is not present the ruling (of 
maintenance being Waajib) will not apply, according to 
Imaam Shaafie. 


According to us (scholars of the Hanafi Madhab) when the 
condition not being present does not prevent the ruling 
from applying, it is permissible to establish the ruling from 
other proof, thus marriage to a female slave (despite having 
the ability to marry a free woman) and maintenance will be 
compulsory because of the general nature of the verses. 


When the ruling is affixed to adjective 
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Also from this category is when a ruling is affixed to an 
adjective (the ruling is mentioned with an adjective describing 
the one on whom the ruling will apply) which is the same as 
making the ruling conditional on that characteristic 
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according to Imaam Shaafie (according to Imaam Shaafie the 
ruling will only apply if that quality is present. Ahnaaf say that 
the quality being absent will not prevent the ruling from 
applying as it is possible for the ruling to be established by 
other proof). Based upon this Imaam Shaafie says that 
marriage to a female slave from the Ahlul-Kitaab (a 
Christian or Jewish female slave) is not permissible because 
the Quraan has applied the ruling to a Muslim female slave 
in the verse ''Then (they should marry) one of your 
Mu'min slave girls” thus the ruling will be restricted to a 
Muslim female slave only and the ruling (of permissibility to 
marry a female slave) will not apply when the characteristic 
(of being a female slave) is not present, therefore marriage 
to a female slave from the Ahlul-Kitaab is impermissible 
(and according to us it is permissible as the absence of the 
quality will not prevent the ruling from applying as it can be 
established by other proof; namely verse) . 


The second method of Taghyeer; Exception 
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The second manner in which 'Bayaanut Taghyeer' is 
possible is exception (‘Tstithnaa'). Our scholars (of the Hanafi 
Madhab) are of the opinion that exception means discussing 
what is left after the exception as if he only spoke about 
what was not excluded (it is as if the excluded items were 
never mentioned in the first place and only what remains was 
discussed from the beginning). According to Imaam Shaafie 
the initial speech (before the exclusion) results in all (the 
entire amount or all the items mentioned prior to the 
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exception) becoming Waajib except that the exclusion 
prevents the action from being carried out on it (the initial 
items were all Waajib at first but the exclusion later prevented 
the action from being carried out on them), in the same 
manner as the condition not being fulfilled when a 
statement is made conditional (according to Imaam Shaafie 
the conditional statement applies immediately except that that 
the condition will prevent it from taking effect). 


An example of 'Bayaanut Taghyeer' by way of 
exception 
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An example of this (which illustrates the outcome of this 
difference of opinion) is the Hadeeth of Rasulullaah (), 'Do 
not sell one (type of) food in exchange for another (type of) 
food except in equal quantities''. According to Imaam 
Shaafie (| the initial speech becomes the principle cause for 
the impermissibility of selling (any type of) food in exchange 
for another (type of) food in whichever manner (it prohibits 
the sale of food in exchange for food whether it be in equal 
quantities or different) and the sale of it in equal quantities is 
then excluded from it (the prohibition) but the remainder 
(i.e. sale of food for food in other manners) still falls under 
the prohibition. The result of this is that the sale of one 
handful of (a type of) food for two handfuls of (a type of) 
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food is prohibited according to Imaam Shaafie J (by the 
Hadeeth mentioned above). (However) According to us the 
sale of a handful of food (for two handfuls of food) is not 
included in this Hadeeth because the prohibition is 
restricted to that instance wherein a person is able to 
establish equality (between the two items), so that it will not 
be ordering a person to perform that which he is incapable 
of performing, thus those items in which equality cannot be 
established will be excluded from the implication of this 
Hadeeth. 














Another form of 'Bayaanut Taghyeer' 
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Also of the types of 'Bayaanut Taghyeer' is when a person 
says, "Upon me for a certain person is one thousand, as 
trust" as the statement ''Upon me" makes it Waajib (as 
debt) and the statement "as trust'' changes it (from a debt) 
to safekeeping (trust). (Another example is) The statements 
"You have given me one thousand but I have not collected 
it" or "You have given me one thousand for Salam (a credit 
transaction) but I have not collected it yet'' are both 
examples of 'Bayaanut Taghyeer'. Similarly (another 
example of 'Bayaanut Taghyeer') is if a person says, ''I owe a 
certain person one thousand, counterfeit." 


The ruling of 'Bayaanut Taghyeer' 
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The ruling of Bayaanut Taghyeer is that it is valid (it will be 
considered as clarification of the ambiguity) when made 
immediately (after the initial statement) a not after an 
interval. 


Then after these examples (mentioned previously) of 
"Bayaanut Taghyeer' there are some examples regarding 
which Ulama have differed as to whether they fall under 
"Bayaanut Taghyeer', which is correct if mentioned 
immediately or of 'Bayaanut Tabdeel' which is not correct 
(whether immediate or after an interval). A few of them will 
be discussed in 'Bayaanut Tabdeel'. 


‘Bayaanudh Dharoorah' 
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As far as 'Bayaanudh Dharoorah' is concerned ('Bayaanudh 
Dharoorah' is clarification from the obvious conclusion one 
can deduce from a statement), an example of this is the verse, 
"If he (or she) does not have any children and his parents 
are his only heirs, then the mother gets a third", which 
(first) mentions that the parents will share the estate 
between them and then mentions that the mother (of the 
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deceased) will get a third and in so doing indicates the share 
of the father (of the deceased to be the remainder as this is the 
unmistakable conclusion one can deduce from the above, 
known as 'Bayaanudh Dharoorah'). Based upon this (that if 
the share of one party is stated then the obvious conclusion will 
be that the remainder will belong to the other partner) we say 
that if the share of one of the partners in Mudharabah (a 
partnership wherein one partner provides the capital and the 
other provides the labour) is stated and the share of the 
partner providing the capital is not stated then the 
partnership will be correct (as the obvious conclusion is that 
the remaining share will belong to him). Similarly if the share 
of the partner providing the capital is stated but the share 
of the other partner is not (the partnership will be correct 
and the obvious conclusion will be that the remaining share 
belongs to him). Based upon this (same ruling mentioned 
above for Mudharabah) is the ruling of Muzaara'ah (a 
partnership in farming whereby one person provides the land 
and the other the labour, whereby if the share of only one 
person is mentioned the partnership will be correct and 
obvious conclusion will be that the remainder will belong to 
other partner). Similarly if a person makes a bequest of a 
thousand for two people and then only states the share of 
one of them it will also clarify the share of the other (by 
means of 'Bayaanudh Dharoorah). 
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If a person gives Talaaq to one of his two wives (without 
specifying by saying, "I divorced one of my wives") and 
thereafter he indulges in sexual relations with one of them 
this will clarify that the Talaaq was for the other (and not 
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for the wife with whom he indulged in sexual relations) as 
opposed to indulging in sexual relations (with one of his 
slaves) in unspecified freedom (when he sets one of them free 
without specifying by saying, "I set one of you free" and then 
indulges in sexual relations with one of them then this will not 
clarify that other is free) according to Imaam Abu Hanifah 
because permissibility of sexual relations in slaves is 
permissible in two ways (by ownership; sexual relations is 
permissible with a female slave because of one having 
ownership of her, and by Nikaah; sexual relations is 
permissible because of her being in his wedlock), thus 
ownership cannot be established by the permissibility of 
sexual relations (we cannot deduce that sexual relations with 
her proves that he owns her, thus clarifying that the other is 
free, because it is possible that she could have been set free 
and sexual relations is permissible with her because she is in 
his wedlock). 
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‘Bayaanul Haal'’ 
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As far as 'Bayaanul Haal' is concerned (‘Bayaanul Haal' is 
clarification which is attained by the condition or state of the 
speaker), for example if Rasulullaah || saw a specific action 
(being carried out in his presence) and he did not prohibit it 
then Rasulullaah's (| silence is the same as Rasulullaah (1 
clarifying its permissibility. (Based on this that principle that 
silence when speech is required is equivalent to speech we 
say)If the Shafee'a (the person who has the first right of 
purchase) learns of the sale (of the house or land in which he 
has the first right to purchase) and he remains silent then 
this (silence) is the same as him clarifying that he approves 
of the transaction (to the other person and waves his right to 
purchase it). (Another example of silence being equivalent to 
speech is) If a mature girl learns that her Shar'ie 
representative (Walie, such as her father) arranged her 
Nikaah (fo a certain person) and she remains silent, not 
refusing, then this will be the same as her announcing her 
satisfaction and consenting (to the marriage). (In the same 
manner as the examples above) If the master sees his slave 
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buying and selling in the marketplace and remains silent 
then this will be the same as granting him permission to 
trade. (In the same manner as the examples above) If the 
defendant refuses to take an oath (in refutation of the 
allegation against him) then his denial (of taking the oath, or 
in other words silence) will be the same as clarifying his 
satisfaction (with the amount or charge against him) but 
according to Imaam Abu Yusuf [| and Imaam Muhammed 
it will the same as a confession and according to Imaam 
Abu Hanifah (| it will be (Waajib upon him) as an act of 
generosity. The summary of the above is that silence when 
speech is required is the same as the same as speech (and 
clarification). Based upon this (principle that silence when 
speech is required is equivalent to speech) we say that Ijmaa 
(consensus) is established by the clarification of some and 
the silence of the few. 






































‘Bayaanul Athaf' 
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As far as 'Bayaanul Athaf' (whereby the ambiguity caused by 
the abbreviation of speech, is clarified by a conjunction; i.e. a 
word or sentence attached to it) is concerned it is like when a 
measurement or weight is affixed to a vague sentence 
making that (affixed measurement or weight) clarification of 
the vagueness. An example of this is if a person says, ''I owe 
a certain person one hundred and a dirham" or he says, "IT 
owe a certain person one hundred and a Kafeez of wheat", 
whereby the conjunction ("and one dirham" or "and one 
Kafeez of wheat") clarifies that they are all of that class (that 
he owes 101 dirhams and 101 Kafeez of wheat). Similarly 
when a person says, "I owe a certain person one hundred 
and three cloths" or "I owe a certain person one hundred 
and three dirhams" or "I owe a certain person one 
hundred and three slaves" it (the conjunction "and three 
cloths", "and three dirhams" and "and three slaves") clarifies 
that the entire amount is of that class (it clarifies that the one 
hundred mentioned initially in the statement also refers to 
cloth, dirhams or slaves respectively) the same as saying , "I 
owe a certain person twenty-one dirhams". This ruling 
does not apply’ to when a person says, "I owe a certain 


' This form of clarification is only applies when the affixed sentence is an item which is 
classified as 'Makeeli' or 'Mowzooni'. Makeeli refers to items such as wheat, etc which were 
sold using her measuring utensil. Mowzooni refers to gold and silver which is sold in weight. 
If the item is not 'Makeeli' or 'Mowzooni' then it must be preceded by a numerical figure, such 
as in the example, "I owe a certain person one hundred and three cloth". 
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person one hundred and cloth" or "I owe a certain person 
one hundred and a sheep" such that this will not clarify 
what the one hundred is. This (to affix something to a vague 
sentence) is only when something is affixed to that which 
can be a debt on him such as items which are measured by 
a measuring utensil or weight. Imaam Abu Yusuf 
(disagrees with the rule mentioned above and) says that it will 
act as clarification in ''One hundred and a sheep" and ''one 
hundred and a cloth" as well (despite it not being 'Makeeli' 
or Mowzooni') based upon this principle (that the ambiguity 
caused by the abbreviation of speech can be clarified by a 
conjunction). 














‘Bayaanut Tabdeel' 
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As far as 'Bayaanut Tabdeel' is concerned, it is (actually) 
Abrogation (Naskh, where the previous law or declaration is 
cancelled and replaced by another), which is only permissible 
for ALLAAH Ta'ala to do and not man. 


Exception of all is impermissible 
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Based upon this (that abrogation is only permissible for 
ALLAAH) exception of all from the stipulated amount is not 
valid (for example a person says, "I owe him ten dirhams 
except ten", whereby he excluded the entire amount which he 
confessed to) because this is abrogation of the ruling. It is 
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not permissible to retract (and thereby abrogate) one's 
confession, Talaaq, setting free as this (retraction) is 
Abrogation and it is not permissible for man to abrogate. 


Rulings derived from the above 
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If a person says, ''I owe a certain person one thousand as 
debt" or (he says) ''I owe a certain person one thousand as 
price of this item (which is purchased)" and thereafter he 
says, "counterfeit (i.e. one thousand counterfeit)" then 
according to Imaam Abu Yusuf {| and Imaam Muhammed 
this is 'Bayaanut Taghyeer' and only correct if mentioned 
immediately (without an interval) and according to Imaam 
Abu Hanifah [J] this is 'Bayaanut Tabdeel' and is not correct 
even if mentioned immediately (as abrogation of a 
confession is impermissible). 






































If a person says, ''I owe a certain person one thousand as 
the price for this slave which I purchased but did not take 
possession of'' and there is no sign of the slave, then this 
will be 'Bayaanut Tabdeel'(and is impermissible resulting in 
the thousand still being incumbent upon him) according to 
Imaam Abu Hanifah J (as opposed to Imaam Abu Yusuf and 
Imaam Muhammed who regard this as 'Bayaanut Taghyeer') 
because confessing to owing the money (as price of the slave) 
is confessing to having possession at the time the purchased 
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item was lost (as the price can only be 
Waajib if he had taken possession) and if 
it had been lost before taking possession 
(while still in the possession of the seller) 
then the price would not have been 
Waajib (upon him, thus his statement, 
"but did not take possession of it" is in actual fact an attempt to 
abrogate the incumbency of the thousand he confessed to 
owing previously, which is impermissible to do). 
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The section concerns the Sunnat (Ahaadeeth) of Rasulullaah 
, Which are more than the grains of sand and stones. 














The types of Ahaadeeth 
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The Hadeeth of Rasulullaah J is the same as the Quraan in 
that it is compulsory to believe in it (that it is the true) and 
act upon it, as whoever has obeyed Rasulullaah [| has in 
actual fact obeyed ALLAAH. The same sections of Khaas, 
Aam, Mushtarak, and Mujmal, which were discussed in the 
section regarding the Quraan apply to Hadeeth as well. The 
only difference (between the Quraan and Sunnat) is doubt 
with regards to Hadeeth as to whether it is proven from 
Rasulullaah |) and links up to him. Due to this (that there is 
doubt as to whether a Hadeeth is proven to be the words of 
Rasulullaah 0 or not) Hadeeth has been divided into three 
categories; 









































The first category is that which has been authentically 
proven to be said by Rasulullaah || without any doubt (as to 
its authenticity), which is called Mutawaatir. 














The second category is that in which there is a slight 
amount of uncertainty, which is called Mashoor. 
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The third category is that which contains the possibility 
and doubt (of not being the words of Rasulullaah (|), which is 
called Khabar Wahid. 





Khabar Mutawaatir 
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Mutawaatir is that Hadeeth which has been narrated in 
every generation by such a large group of (reliable) people 
that it is logically impossible for all of them to be 
unanimous on a lie, due to their numbers and reaches one 
in this very manner. An example of Hadeeth Mutawaatir is 
the narration of the Quraan, the number of Raqaats of 
Salaah and amounts for Zakaat. 


Khabar Mashoor 
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A Mashoor Hadeeth is that Hadeeth which was Khabar 
Wahid in the beginning (in the initial chain of narration, of 
the Sahabah, it was only reported by one or two individuals) 
but in the second (the age of the Taabi'een) and third 
generations (the Taba-Taabi'een) it became more well- 
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known (and was then narrated by a large number of people) 
and then accepted by the Ummat becoming like 
Mutawaatir (in the second and third generations) and 
reaching one in this manner (that from the second or third 
generation onwards it continued to be narrated by a large 
number of people as in Mutawaatir). An example of Mashoor 
is the Hadeeth regarding Masah on leather socks and (the 
punishment of) pelting the adulterer in the chapter of Zinaa 
(fornication). (The ruling of Khabar Mutawaatir and Khabar 
Mashoor is that) the authenticity (and veracity) of 
Mutawaatir is unquestionable such that rejection of it is 
Kufr (and renders one out of the fold of Islaam) and one can 
have confidence in Mashoor (which is slightly weaker than 
that of Mutawaatir, which is unquestionable) and rejection of 
it is Bid'ah (innovation). There is no difference of opinion 
amongst the Ulama that it is compulsory to practice on 
them both (Mutawaatir and Mashoor) but there is a 
difference of opinion regarding Khabar Wahid. 


Khabar Wahid 
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We say that Khabar Wahid is that Hadeeth which one 
individual has reported from another individual or an 
individual from a group or a group from an individual. 
Their numbers are of no consequence (many people 
narrating it does not matter) when their numbers do not 
reach that of Mashoor. It is Waajib to practice upon it in 
Ahkaam on condition that the narrators are Muslim, pious, 
have strong memory, of sound intellect and_ these 
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requirements are found in all the narrators from 
Rasulullaah 0 (to the time it reached us). 





Conditions of narrators 
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Then the narrators in the first generation (of Sahabah) are 
of two types. The first type are those narrators who were 
well-known for their knowledge and their ability to extract 
religious rulings such as the four Khulafaa (Hadhrat Abu 
Bakr ., Hadhrat Umar ., Hadhrat Uthmaan ., Hadhrat Ali .), 
Hadhrat Abdullaah bin Mas'ood ., Hadhrat Abdullaah bin 
Abbaas ., Hadhrat Abdullaah bin Umar _, Hadhrat Zaid 
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bin Thaabit ., Hadhrat Muaadh bin Jabal . and other 
Sahabah like them, may ALLAAH be pleased with them. 
Thus if the narrations of these Sahabah reach you with an 
authentic chain then practicing upon these narrations will 
be better than practicing on Qiyaas (we will disregard 
Qiyaas and practice upon these narrations). 


Based on this (that if the narrations of these Sahabah are 
authentically proven, Qiyaas will be disregarded for it) Imaam 
Muhammed [| has narrated the Hadeeth of the villager who 
an ailment in his eyes! in the law regarding laughing(aloud) 
in Salaah and disregarded Qiyaas for it (saying that Wudhu 
breaks if one laughs aloud in Salaah). 














Imaam Muhammed [ also narrated the Hadeeth of 
deferring women”(to place them at the back in the last row) in 
the law of a man and woman reading Salaah next to each 
other and disregarded Qiyaas for it (saying the Salaah of the 
man breaks only not the woman). 


Imaam Muhammed also narrated the Hadeeth of Hadhrat 
Aisha _ regarding vomiting?(a mouthful) and disregarded 
Qiyaas for it (saying that vomiting a mouthful breaks wudhu). 





'Rasulullaah [| was once performing Salaah and the Sahabah were reading behind him, when a 
villager who an ailment in his eyes passed by and fell into a hole, which he did not see. Seeing 
this some of the Sahabah laughed, on which Rasulullaah [| remarked after the Salaah had 
completed, "Whomsoever amongst you laughed loudly (while in Salaah) should repeat his 
Wudhu and Salaah as well." 

*Hadhrat Abdullaah bin Mas'ood{ narrates that Rasulullaah(] said, "Defer the woman (place 
them at the back) just as ALLAAH Ta'ala deferred their creation (created them second after 
Hadhrat Aadam) ". Since this instruction is to the men we say the Salaah of the man is broken 
if a woman reads next to him, as he is the one who did not fulfill what was required of him. 
3Hadhrat Aisha _. has narrated that Rasulullaah{] said, "Whoever vomits or his nose bleeds in 
Salaah, he should return, perform Wudhu and continue with his Salaah (from where it broke) 
as long as he does not talk (between making wudhu and returning to Salaah)." 
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Imaam Muhammed also narrated the Hadeeth of Hadhrat 
Abdullaah Ibn Mas'ood . of Sajdah-Sahw’ being after 
Salaam and disregarded Qiyaas for it." 


The second type of narrators 
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The second type of narrators (from the generation of the 
Sahabah) are those who were well-known for their 
(excellent) memory, piety but not for their ability to extract 
religious rulings such as Hadhrat Abu Hurairah ., Hadhrat 
Anas bin Maalik ., etc. Thus if one of their narrations 
reach you authentically and it corresponds with Qiyaas 
then there is no doubt that it is Waajib to practice upon it 
but if it contradicts Qiyaas then it would be better to 
practice upon Qiyaas. An example of this (wherein their 
narrations contradict Qiyaas) is what has been narrated 
from Hadhrat Abu Hurairah ., "Wudhu is incumbent 


'Hadhrat Ibn Mas'ood() narrates that Rasulullaah ( said, "For any error in Salaah there are two 


Sajdahs after Salaam". 
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because (of usage) of that which is touched by the fire 
(cooked or prepared with fire, such as meat, etc)" on which 
Hadhrat Abdullaah Ibn Abbaas .. asked him(to refute his 
deduction), '‘Will your Wudhu be complete if you perform 
Wudhu with hot water (which is heated by the fire)" on 
which Hadhrat Abu Hurairah ~ remained silent. Thus 
Hadhrat Ibn Abbaas . refuted this by Qiyaas because if 
Hadhrat Ibn Abbaas . has a Hadeeth (in contradiction to 
this), he would have narrated it. Based upon this (that the 
Qiyaas will be given preference when these types of Hadeeth 
contradict it) our scholars (of the Hanafi Madhab) disregard 
the narration of Hadhrat Abu Hurairah ~ regarding 
"Musarraat' (not milking an animal for a number of days to 
give the impression that it produces a lot of milk) because of 
Qiyaas (because it contradicts Qiyaas). 


A condition for practicing on Khabar Wahid 
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Based upon the varying conditions of the narrators (of 
Hadeeth) we say that the condition for practicing upon 
Khabar Wahid is that it must not contradict the Quraan 
and the well-known (established) Sunnah (of Rasulullaah (1) 
and that it must not contradict the apparent (the common 
practice of the general masses). Rasulullaah has said, ''The 
number of Ahaadeeth will increase after me, thus if any of 

















' The Hadeeth of Hadhrat Abu Hurairah in this regard is, "Do not leave the milk in the udders 
of the camels and goats (i.e. not milk it for days), whoever sells it after this, he (the buyer) will 
have one of two choices after he milks it (and discovers that it does not produce abundant milk 
as he was led to believe); if he desires he may keep it (for the original price agreed upon) and 
if he desires then he should return it along with a Saa'a of dates (for the milk he extracted)." 
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you learns of a Hadeeth he should compare it to the 
Quraan, if it concurs with it then accept and that which 
contradicts it should be rejected. 


The substantiation that the conditions of the 
narrators differ 
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The substantiation for this (that the conditions of the 
narrators vary) is what has been narrated from Hadhrat Ali 
.. that he said, "The conditions of the narrators are of three 
categories; the first is a true Mu'min who accompanied 
Rasulullaah (is amongst his close Sahabah) and understood 
the meaning of his speech, the second is a Bedouin who 
came from his tribe and heard some of the speech of 
Rasulullaah {| but did not understand the reality of 
Rasulullaah's (| speech and returns to his tribe and reports 
the narration in different words to what Rasulullaah ( said, 
such that it changes its meaning but he thinks that it has 
not changed (and it is what Rasulullaah |) had meant when in 
reality the meaning has changed), the third is a Munaafiq 
whose Nifaaq (hypocrisy) is unknown, who narrates what 
Rasulullaah he did not hear and fabricates (narrations) 
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which people hear from him and thinking him to be a 
sincere Mu'min report these narrations to others, resulting 
in that narration becoming famous amongst people." This 
is why it is necessary to compare these Ahaadeeth to the 
Quraan and the well-known (established) Sunnah (of 
Rasulullaah). 


An example of comparing a Hadeeth to the 
Quraan 
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An example of comparing Khabar Wahid to the Quraan is 
in the Hadeeth of touching one's private path, namely what 
has been narrated from Rasulullaah 0, "Whoever touches 
his private parts should perform Wudhu". Therefore we 
compared it to the Quraan and found it to contradict the 
verse, 'In it (referring to the Masjid Rasulullaah ( built in 
Qubaa) are men who love to be extremely pure" as (it has 
been reported that they were praised by ALLAAH because) 
they used to make Istinjaa with stones and then follow it by 
washing (their private parts) with water. Thus if touching 
the private parts did break Wudhu then this (method of 
Istinjaa) would have been impurifying (a means of rendering 
one into a state of impurity) and not purification (as stated in 
the verse). 


























Usool Shaashi 


In a similar manner (as the Hadeeth mentioned above) the 
Hadeeth of Rasulullaah 0, "Whichever women will perform 
her Nikaah without the permission of her Walie (father or 
Shar'ie representative) then her Nikaah is invalid, invalid, 
invalid" contradicts the verse, ''Do not prevent them (the 
divorced women) from marrying their husbands" because 
the Quraan necessitates that the Nikaah of a women is valid 
(even if without the permission of her Walie). 














When Khabar Wahid contradicts Khabar 
Mashoor 
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An example of comparing the Khabar Wahid to Khabar 
Mashoor is the narration’ of verdict being passed (by 
Rasulullaah (\) with one witness and (the accuser taking) an 
oath (in place of the second witness) which contradicts the 
(Mashoor) Hadeeth of Rasulullaah (, ''The accuser must 
bring a witness and the defendant must take an oath (if he 
denies the accusation). 

















' The Hadeeth is, "Rasulullaah (1 passed a verdict with an oath and one witness". 
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When Khabar Wahid contradicts the common 
practice 
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Based upon this (that the conditions of narrators vary) we say 
that if Khabar Wahid contradicts the apparent it will not 
be practiced upon. An example of Khabar Wahid 
contradicting the apparent is when it is not the common 
practice of those residing in the first (i.e. of the Sahabah) 
and second generation (i.e. of the Taabi'een) because they 
cannot be accused of being deficient in practicing upon a 
Sunnat. Thus when a Hadeeth is not well-known amongst 
them, despite there being a dire necessity for it and the 
common practice (of people being contradictory to it), it will 
a sign of it not being correct. 


An example of Khabar Wahid contradicting the 
apparent 


Usool Shaashi 

plinth ale Gas algal GI daly GAT SOKA (4 Ale; 
Sell GF AI 3h 5 WABI 655% 5 oR LHe Sit B) 3le Gs yhel 
sayy BT pall Soph 19) ANS ond Ui V plinth SA: SL GIS 
E535 5 a GR (oe Saks OI Ga Guile gh 5 Lath) 8b I a5 
Se cena pcr enue Tem nee 


An example of Khabar Wahid contradicting the apparent 
in the laws of Shari'ah is when a person informs him that 
his wife has become Haraam upon him through fostering, 
during the period she is still being nursed, then it is 
permissible to rely upon his information and it will be 
permissible to marry her sister (as it will not result in having 
two sisters in his wedlock). (However) If he were to inform 
him that his Nikaah was invalid because of her being his 
foster sister (at the time when the Nikaah occurred) then this 
information will be rejected (as it contradicts the apparent, 
which is that she is not his foster sister as it is impossible that 
this information could not have been known by anyone else at 
the time of the Nikaah). 


Similarly if a woman is informed of the death of her 
husband or that he divorced her, when he is not present, 
then it will be permissible to rely upon his information and 
remarry (but if he is present then it will not be permissible to 
rely on his information because it contradicts the apparent as 
it impossible for to be unaware of his death or Talaag if he is 
present. 

If a person is in doubt as to which direction is the Qiblah 
(and is unable to ascertain its direction) and one person 
informs him (of the direction of the Qiblah) then it is Waajib 
upon him to act upon it (and perform Salaah in that direction 
as it does not contradict the apparent). 
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If a person comes across water and is uncertain as to 
whether it is pure or not and one person informs him that it 
is impure then he will not make Wudhu with it and will 
perform Tayammum (as this does not contradict the 
apparent as opposed to if he is unsure about the water and one 
person informs him that it is impure but that water is 
commonly used by everyone then his information will not be 
accepted and it will be Waajib upon him to make Wudhu with 
that water). 


Khabar Wahid can be mentioned four instances 
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Khabar Wahid can be mentioned in four instances; 


The first is regarding that which is purely the right of 
ALLAAH but not a (Shar'ie) punishment (such as Salaah, 
Zakaah, etc). 


The second is regarding that which is purely the right of 
man which entails making something incumbent upon 
another (such as a debt, etc). 


The third is regarding that which is purely the right of man 
which does not entail making something incumbent upon 
another (such as informing someone that he has been anointed 
as a representative of another, etc). 


The fourth is regarding that which is purely the right of 
man which to an extent entails making something 
incumbent upon another (revoke the right for one to act as 
his representative, etc). 

As far as the first is concerned (that which is purely the right 
of ALLAAH but not a Shar'ie punishment) Khabar Wahid is 
accepted in it as Rasulullaah || accepted the testimony of 
one Bedouin regarding the sighting of the crescent of 
Ramadaan. 














As far as the second is concerned (that which is purely the 
right of man which entails making something incumbent upon 
another) quantity and faithfulness is required (there must be 
two or more witnesses in order for the testimony to be 
accepted) an example of which is monetary disputes. 
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As far as the third is concerned (that 
which is purely the right of man which 
Three does not entail making something 
incumbent upon another) Khabar Wahid 
is accepted in it whether it be from one 
who is pious or a sinner. An example of this is transactions 
(such as appointing someone as your representative in a sales 
transaction). 


Section 





As far as the fourth is concerned (that which is purely the 
right of man which to an extent entails making something 
incumbent upon another) according to Imaam Abu Hanifah 
either piety or quantity is required (if one pious person 
provides the information then it is accepted and if they are not 
pious but are two or more than it will be accepted) an example 
of this is revoking the right for one to act as one's 
representative and revoking the right for one's slave to 
trade. 














Ijmaa 
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The Ijmaa (consensus) of this Ummat after the demise of 
Rasulullaah || regarding laws of Deen is a proof which is 
Waajib to practice upon according to Shari'ah, as an 
honour to this Ummat. 





Ijmaa is of four types 
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Then Ijmaa is of four types; 


1- Ijmaa of the Sahabah on the ruling of an incident with 
clarification from all (that is they all voiced their approval of 
the ruling passed). 


2- Ijmaa of the Sahabah by clarification from some and the 
silence of the rest from any refutation (a few of the Sahabah 
voiced their approval and the remaining Sahabah did not 
refute it, which indicates that they agree with the ruling 
passed). 
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3- Ijmaa of those that came after them (the Taabi'een and 
Mujtahideen) on those laws regarding which they did not 
find any clarification from the predecessors (i.e. the 
Sahabah). 


4- Ijmaa of the later scholars on one of the (from the diverse) 
opinions of the predecessors (Sahabah). 


The ruling of the first (Ijmaa of the Sahabah on the ruling of 
an incident with clarification from all) is that it is similar to a 
verse from the Quraan (it will be practiced upon without any 
doubt and denial of it is Kufr). 


Then the ruling of the Ijmaa of the Sahabah by 
clarification from some and silence of the rest from 
refutation is that it is similar to Khabar Mutawaatir (it will 
be practised upon without any doubt but denial of it will not 
result in Kufr). 


Then the Ijmaa of those that came after them (the Taabi'een 
and Mujtahideen on those laws regarding which they did not 
find any clarification from the predecessors) is similar to 
Khabar Mashoor (it will be practised upon with conviction). 


Then Ijmaa of the latter scholars on one of the (from the 
diverse) opinions of the predecessors is similar to the 
authentic Ahaadeeth of Khabar Wahid (it will be practiced 
upon with the possibility of it being incorrect but will be given 
precedence over Qiyaas). 


Whose Ijmaa will be considered 


Sky 2 9B BEY 5 IS Jal claal « ull Va (i “yells 
ail juhah ales ea esas. cells ar 


Usool Shaashi 


The Ijmaa which is considered in this chapter is the Ijmaa 
of those being expert in the fields of Fiqh (jurisprudence) 
and Ijtihaad (deriving rulings), thus the opinions (or 
consensus) of the general masses, Mutakalimeen (those who 
deliberate over Aqaaid) and those Muhadditheen who lack 
competency in Figh will not be considered. 


Ijmaa is divided into two categories 
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Then Ijmaa is divided into two categories; Murakkab and 
Ghair Murakkab. 


Ijmaa Murakkab’ is that Ijmaa in which there is consensus 
regarding the ruling (the ruling is the same according to all) 
but there is difference in opinion regarding the Illat (each 
differs in the manner that the ruling is derived). An example 
of this (Jjmaa Murakkab) is the Ijmaa of the nullification of 
Wudhu when a person vomits (a mouthful) and touches a 
woman (there is Ijmaa on the ruling that his Wudhu is 
nullified but there is difference of opinion regarding the 
manner in which it broke). According to us (Hanafi scholars) 
his wudhu breaks because of vomiting (a mouthful) whereas 
according to Imaam Shaafie |) it breaks because of him 
touching a woman. Thus this Ijmaa will no longer remain 
when one of the Illat (on which either Imaam based his 
ruling) no longer remains such that if it is established that 
the vomiting did not break his wudhu (in that he vomited 
less than a mouthful) then Imaam Abu Hanifah [) will no 
longer rule that his Wudhu is nullified and if it is 
established that his touching did not break wudhu (in that 
he did not touch her skin to skin) then Imaam Shaafie ( will 
no longer rule that his wudhu is nullified because the Ilat 
on which the ruling was based no longer remains. 






































A reply to an objection 
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' Tjmaa Ghair Murakkab is the opposite of Ijmaa Murakkab wherein there is consensus 
regarding the ruling and the Illat, such that there is no possibility of the Ijmaa not remaining. 
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(If one were to object by saying that this form of Ijmaa is 
invalid because each Imaam has a totally opposite view 
wherein only one can be right thus opposing the very meaning 
of consensus, we would say) The likelihood of error is 
possible from both sides as it is possible that Imaam Abu 
Hanifah (| is correct (in his view) on touching a woman (that 
in reality it does not break Wudhu) and in error regarding 
vomiting (that in reality it does not break Wudhu) and Imaam 
Shaafie could be correct in the ruling of vomiting (that in 
reality it does not break Wudhu) and in error regarding 
touching a woman (that in reality it does not break Wudhu). 
Thus this (possibility of each being in error) will not establish 
that this form of Ijmaa is baseless (because the possibility of 
error is mere speculation and doubt). (Ijimaa Murakkab will no 
longer remain when one of the Illat on which either Imaam 
based his ruling no longer remains)As opposed to what was 
mentioned previously of (the categories) Ijmaa (referring to 
Ijmaa Ghair Murakkab, which does not have the possibility of 
not remaining because of a difference of opinion in Illat). 














The conclusion is that it is permissible for this Ijmaa to no 
longer remain by the Illat on which the rulings are based 
no longer remaining. 


Examples of the above 
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Therefore (since Iimaa Murakkab will no longer remain if the 
Illat no longer remains) when the Qaadhi makes a decision 
in a case (based on testimony of witnesses) and thereafter it is 
discovered that the witnesses were slaves or that they were 
lying as they retracted their testimony then the decision of 
the Qaadhi will be invalid(as the Illat on which the ruling 
was based has changed), even though this will not affect the 
right of the claimant (and the decision made in his favour will 
remain and the result of this invalidation will affect the 
witnesses and defendant in that the witnesses will now be 
responsible for repayment to the defendant). 


Based upon this (that the ruling will change if the Illat 
changes) when impure clothing is washed with vinegar and 
the Impurity is removed then it will be declared to be pure 
as the Illat (which makes it impure) no longer remains. 


This establishes the difference between Hadath (being in a 
state of lesser impurity) and Impurity (such as urine, stool, 
etc) aS vinegar removes the impurity from the object but 
vinegar does aid in purification of the object (the object will 
be ruled to be pure because of the impurity, which caused it to 
be ruled as impure, being removed and not that it has been 
purified). That which benefits purification is water. 


Sub-division of Ijmaa 
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After this (explanation of the categories of Ijimaa explained 
above) is another type of Ijmaa and that is 'Adamul Qaa'il 
bil Fasl' (wherein each of the Fugahaa do not differ in their 
rulings regarding the laws of Shari'ah which they derive from 
a certain principle), which is of two types. One type is that in 
which the method of disagreement in both (or a number of) 
rulings is the same and the second type is that in which the 
method of disagreement is different. The first (that in which 
the method of disagreement in both rulings is the same) is a 
valid Shar'ie proof and the second (that in which the method 
of disagreement is different) is not a valid Shar'ie proof. 


An example of the first (that in which the method of 
disagreement in both rulings is the same) is all those Fiqhi 
rulings which the Ulama derived based on one principle, 
for example when we established that the prohibition of an 
act necessitates that the act be valid, we said a vow to fast 
on the day of Eid is correct (and will be valid) and an 
invalid sales transaction will establish ownership (fort the 
buyer) with 'Adamu Qaa'il bil Fasl' (those Ulama who state 
that the prohibition of an act necessitates that the act be valid, 
state that the vow is correct and the sale will establish 
ownership and do not differentiate between the two. The same 
goes for those who say that that a prohibition of an act does 
not necessitate that it be valid, i.e. they say that the vow is 
incorrect and the sale does not establish ownership). 


(Another example of 'Adamu Qaa'il bil Fasl' is) When we said 
that making something conditional will cause the ruling to 
apply (only) when the condition is fulfilled, we (also) said 
that making (the issuing of) Talaaq and setting (a slave) free 
conditional on ownership or that which leads to ownership 
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(such as Nikaah)is correct (those Ulama who state that the 
ruling will only apply when the condition is fulfilled, state that 
the Talaag and freedom will only apply when the condition to 
which it was attached is fulfilled, as long as the condition was 
such an act which establishes ownership, that is the right to 
issue Talaag or set the slave free and do not differentiate 
between the two. The same goes for those who say that that the 
ruling will apply immediately but will be postponed until the 
condition is fulfilled, i.e. they say the Talaaq and freedom will 
not be valid since it applies immediately but is postponed due 
to the condition and at the time when the Talaag applied he did 
not have the authority to issue Talaagq or set the slave free). 
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In a similar manner (as the two examples mentioned above of 
‘Adamu Qaail bil Fasl' is) when we established that a ruling 
affixed to an adjective (when the ruling is mentioned with an 
adjective describing the one on whom the ruling will apply) 
does not make the ruling conditional on that characteristic 
(it is not incumbent for that characteristic to be present in 
order for the ruling to apply), we said that having the ability 
to marry a free woman does not prohibit one from 
marrying a female slave whilst it has been authenticated by 
the predecessors that Imaam Shaafie |) has derived his 
ruling of having the ability to marry a free woman 
(prohibits one from marrying a female slave) from this very 
principle (that the ruling has been affixed to an adjective and 
will thus make the ruling conditional on that characteristic, 
according to Imaam Shaafie). Once we have established the 
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permissibility of marrying a Mu'min female slave (even 
though one has the ability to marry a free woman) on this 
principle then it is (also) permissible to marry a female 
slave from the Ahlul-Kitaab (Jews and Christians) based on 
this same principle. And all the examples we have 
mentioned previously are of the same category. 


The second type of 'Adamu Qaa'il bil Fasl' 
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An example of the second (that in which the method of 
disagreement is different) is if we were to say; if vomiting a 
mouthful breaks Wudhu then an invalid sales transaction 
will establish ownership or (if one were to say) vomiting a 
mouthful breaks Wudhu then the punishment of 
intentional murder is the death penalty, because of 'Adamu 
Qaa'il bil Fasl' (this will not be a valid Shar'ie proof because 
even though all the Fugahaa who say that Wudhu breaks if one 
vomits a mouthful also say that an invalid sales transaction 
establishes ownership or that the punishment for intentional 
murder is the death penalty, because the bases of each of these 
rulings is different). 


Or in a similar manner if one were to say that since 
vomiting a mouthful does not break Wudhu then touching 
a woman breaks Wudhu (because of ‘'Adamu Qaa'il bil Fasl', 
that all the Fugahaa who say that vomiting a mouthful does not 
break Wudhu say that touching a woman breaks Wudhu). 
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This (second type of 'Adamu Qaa'il bil Fasl') is not a valid 
Shar'ie proof because even though a ruling being correct 
will establish that its principle (through which it is derived) is 
correct, it will not establish the accuracy of another 
principle such that another ruling can be derived from it. 





Duties of the Mujtahid 
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It is Waajib upon the Mujtahid to search for the relevant 
ruling (firstly) from the Quraan, then (secondly) from the 
Hadeeth of Rasulullaah ©, which must be clear or 
substantiates the ruling, as we have already discussed (in 
the previous sections of Quraan and Hadeeth). The reason for 
this (why the ruling must first be sought from the Quraan and 
Hadeeth) is there is no room for personal opinion when it is 
possible to act on narration (of either Quraan or Hadeeth). 
As a result of this (that personal opinion is not permissible 
when narration is present) if one is in doubt as to the 
direction of Qiblah and a person informs him of the 
direction of Qiblah then it is not permissible for him to use 
his own discretion. (Similarly) If a person finds water and a 
trustable person informs him that it is impure then it will 
not be permissible (for him to use his own discretion and) to 
make Wudhu from it but should perform Tayammum. 
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Discretion is weaker than narration 
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Based upon this that acting on one's own discretion is 
weaker than narration, we say that a doubt caused by 
narration (‘Shubhah bil Mahal') is stronger than a doubt 
caused by misunderstanding (‘Shubhah fith Than') such that 
the discretion of a person will not be considered in the first 
instance (if there is doubt caused by narration then the doubt 
will remain despite the discretion of the individual). An 
example of this is when a person has sexual relations with 
the female slave of his son, whereby he will not be punished 
(the punishment of fornication will not be meted out on him), 
even if he states that he knew that the slave was Haraam 
upon him, and the lineage of the child born from this union 
will attributed to him (the father of the owner). The reason 
for this is that the doubt of him (the father) having 
ownership is established by narration; Rasulullaah | said, 
"You and your wealth belong to your father" thus his 
discretion of lawfulness and unlawfulness will be not be 
considered in this (as the doubt caused by narration is greater 
and will remain despite his discretion). 





Usool Shaashi 


(However) If the son has sexual relations with the female 
slave of his father then his discretion of lawfulness and 
unlawfulness will be considered such that if he says that he 
thought that she might be Haraam on him (but still 
proceeded to indulge in sexual relations despite this) then the 
punishment (for fornication) will be Waajib and if he says 
that he thought she was lawful for him, then the 
punishment will not be Waajib. The reason for this is that 
the doubt of having (a share of) ownership in the wealth of 
the father is not caused by narration, thus his discretion in 
the matter will be considered, and the lineage of the child 
born from this union will not be attributed to him (the son) 
even if he claims the child (to be his). 


When two proofs contradict each other 
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Aaall ll Ses 
Then if two proofs contradict each other according to the 
Mujtahideen; if the (apparent) contradiction is between two 


verses then one will resort to Hadeeth (and the verse which 
is supported by Hadeeth will be taken). 


Contradiction of two Ahaadeeth 
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If the contradiction is between two Ahaadeeth (and one 
cannot be given preference over the other) then the opinions 
of the Sahabah will be resorted to and thereafter (if still a 
decision cannot be made) authentic Qiyaas (will be resorted 
to).Then if two Qiyaas of the Mujtahideen contradict each 
other one should use his own discretion and practice on one 
of them (of the two Qiyaas) as there is no other proof after 
Qiyaas which one can resort to. 


Practising one one's discretion 
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Based upon this (that one will practice on one's own 
discretion when and only there is no other proof to resort to) 
we say that if a traveller has two bottles of water; one 
containing pure water and one containing impure water, 
then he will not use his own discretion (and make Wudhu 
with whichever he thinks is pure) but will make Tayammum. 
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(However) If a traveller has two sets of clothes; one pure 
and one impure, then he will use his discretion (to determine 
which is pure and wear that set when performing Salaah). The 
reason for this (difference in the ruling of the above two 
rulings) is that water has a substitute one can resort to, 
which is Tayammum but there is no substitute for the 
clothing to which he can resort (thus he will use his own 
discretion). Thus it is established from this that practising 
on one's own discretion is only permitted when no other 
Shar'ie proof is present besides it. 


Then once his own discretion is reinforced by action (he 
practices upon the ruling derived from his discretion) it will 
not be invalidated by a mere change in discretion 
thereafter. 


An explanation of this is when a person uses his discretion 
to determine which set of clothing is pure and then 
performs Zuhr Salaah in it then later at the time of Asr his 
discretion changes to the other set of clothing (he now feels 
that the other is pure), it will not be permissible for him to 
perform Asr Salaah in the other set of clothing. The reason 
for this is that the (purity of the) first has been reinforced by 
action (he performed Salaah in it) and will therefore not be 
invalidated by (a mere change) in discretion. 

This (ruling mentioned above) is opposed to when he uses his 
discretion to ascertain the direction of the Qiblah and his 
opinion changes to another direction thereafter, whereby 
he will face towards that (the second) direction. The reason 
(for this difference in ruling) is that the Qiblah is of those 
things which can change thus it is possible for its ruling to 
change as well such as its abrogation by the Quraan. 


In the same manner are the laws of the Takbeeraat of Eid, 
as mentioned in 'Al-Jaami'ul Kabeer', and when the 
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opinion of a person changes, as is 
commonly known (if a person begins 
performing Eid Salaah adhering to the 
Madhab of Imaam Shaafie, whereby he 
performs the first Raqaat reciting five 
additional Takbeer but then his discretion 
changes in the second Ragqaat to the Madhab of Imaam Abu 
Hanifah such that he will now only recite three additional 
Takbeer in the second Raqaat). 





Qiyaas 
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Qiyaas is a proof from the proofs of Shari'ah, which is 
Waajib to practise upon when none of the other proofs 
mentioned above (Quraan, Sunnat, Ijmaa) are present. This 
(that Qiyaas is a valid Shar'ie proof) has been reported in 
Hadeeth and Aathaar (narrations of the Sahabah). 
Rasulullaah Uasked Hadhrat Muaadh bin Jabal . when 
sending him to Yemen (as governor), ''With what will you 
pass judgement?" Hadhrat Muaadh . replied, "By the 
Quraan." Rasulullaah then asked, "And if you do not find 
it (the answer) in the Quraan?" Hadhrat Muaadh replied, 
"By the Sunnat of Rasulullaah (.'' Rasulullaah 0 again 
asked, "And if you do not find it (the answer) in the 
Sunnat?'' Hadhrat Muaadh . then replied, ''I will then use 
my discretion."" Rasulullaah Uiapproved of this and said, 
"All praise belongs to ALLAAH who has inspired the 
messenger of Rasulullaah with that which pleases him and 
brings him pleasure." 
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It has been reported that a woman from the tribe of Banu 
Khath'am came to Rasulullaah | and asked, ''My father is 
an elderly man, upon whom Hajj has become Fardh but he 
is incapable of riding (he is so aged that he is incapable of 
even mounting the conveyance), will it suffice for me to 
perform Hajj on his behalf?" Rasulullaah ( replied, "If 
your father was in debt and you paid it on his behalf, would 
this suffice?'' when she replied in the affirmative 
Rasulullaah | said, ''The debt of ALLAAH (i.e. Hajj) is 
more deserving and better (to be paid). (In this Hadeeth) 
Rasulullaah [| associated (compared) Hajj of the incapable 
to monetary rights (that just as it is permissible for another to 
fulfil your monetary rights on our behalf so too can another 
perform Hajj o your behalf) and pointed out the Illat 
(principle cause) which makes it permissible and that (illat 
was) Qadhaa (payment or fulfilment). (In essence) This is 
Qiyaas (to derive a ruling by comparing it to another ruling 
using a common feature between them). 
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Ibnus Sabbaagh has narrated, who is amongst the esteemed 
students of Imaam Shaafie {| , in his book entitled 'Ash- 
Shaamil' from Qais bin Thalaq bin Ali that a person, who 
seemed to be a Bedouin, came to Rasulullaah Uand asked, 
"O Rasulullaah (|! What is the ruling if a person touches his 
private part after having performed Wudhu?" Rasulullaah 
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replied, ''Is it not but a limb of the body (thus Wudhu will 
not break by touching it just as wudhu does not break by 
touching other limbs of the body)." (In essence) This is 
Qiyaas. 














Hadhrat Ibn Mas'ood . was asked about a man who 
married a woman but did not stipulate her Mehr and the 
husband then passed away before the marriage could be 
consummated, on which Hadhrat Ibn Mas'ood requested 
some time (to research the answer)saying, "I will deliberate 
over the ruling, if my verdict is correct then it is from 
ALLAAH and if it is incorrect then it is from myself (it is 
due to my own inability)" Thereafter (after some time had 
passed) he replied, ''I am of the opinion that she will receive 
Mehr Mithal of her fellow womenfolk (the Mehr commonly 
given to women in that town), no less and no more." 


Conditions for the validity of Qiyaas 
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There are five conditions for the validity of Qiyaas; 


1) Qiyaas must not contradict Nas (the Quraan and 
Hadeeth). 


2) Qiyaas must not alter any ruling already established by 
Nas. 
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3) The Qiyaas must not be based on a ruling contrary to 
reason (the ruling which one is using to derive a verdict from 
must not be contrary to reason, i.e. Khilaaf Qiyaas). 


4) The method in which the Illat (principle cause of the 
ruling) is identified is in accordance with the principles of 
Shari'ah and not based upon diction (the Illat must not be 
ascertained by analysing the literal meaning of a word). 


5) The Qiyaas must not seek a ruling for that which is 
mentioned in Nas. 


Example of Qiyaas contradicting Nas 
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An example of the first, that is Qiyaas contradicting Nas 
(and will therefore be invalid), is what has been reported that 
Hasan bin Ziyaad was asked about laughing (loud) in 
Salaah to which he replied that it breaks Wudhu. The 
person then asked, "If a person falsely accuses a chaste 
woman of fornication while in Salaah then his Wudhu will 
not break even though false accusation is a greater crime 
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(than laughing aloud in Salaah), so how is it possible that 
Wudhu breaks by laughing aloud in Salaah when it is 
lesser.'' This is an example of Qiyaas contradicting Nas; 
that is (it contradicts) the Hadeeth of the Bedouin who had 
an ailment in his eyes (and fell into a hole which he did not 
see, causing some of the Sahabah to laugh in their Salaah and 
after which Rasulullaah (\ said "Whomsoever amongst you 
laughed loudly (while in Salaah) should repeat his Wudhu and 
Salaah as well.") 





Similarly(Qiyaas will be invalid) if we were to say that since 
a woman can perform Hajj when accompanied by her 
Mahram (blood relative)it is permissible for her to perform 
Hajj when accompanied by a group of trustable women, it 
would be Qiyaas in contradiction to Nas; and that is the 
Hadeeth of Rasulullaah 0, "It is not permissible for a 
woman to travel (to a distance) further than three days and 
nights except if accompanied by her father , husband, or 
Mahram (blood relative)." 














Example of Qiyaas altering a ruling established b 
Nas 
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An example of the second, that is Qiyaas altering the ruling 
established by Nas(and will therefore be invalid) is what has 
been said (by Imaam Shaafie) that intention is a condition 
for (the validity of) Wudhu by making Qiyaas on 
Tayammum (wherein intention is a condition for its validity) 
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because this (giyaas) will alter the verse of Wudhu from 
being Mutlaq(having no restrictive clauses) to Muqayyad 
(which is impermissible as has been discussed under the 
section of Mutlag in the Quraan). 


Similarly (Qiyaas will be invalid) if we were to say that 
Tawaaf of the Ka'abah is Salaah because of what has been 
stated in Hadeeth ("Tawaaf is Salaah except that ALLAAH 
Ta'ala has made talking permissible in Tawaaf") and 
therefore Tahaarat (Wudhu) and concealing the Aurah 
(private area which must be concealed) is compulsory in 
Tawaaf, just as (it is compulsory) in Salaah, it will result in 
altering the Nas of Tawaaf from being Mutlaq to 
Mugqayyad. 


Example of Qiyaas based on a ruling contrary to 
reason 
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An example of the third, that is Qiyaas based on a ruling 
contrary to reason (and will therefore be invalid) is with 
regards to the permissibility of performing Wudhu with 
date juice (water sweetened by leaving dates to soak in it) in 
the sense that if a person were to say that Wudhu is 
permissible with other juices as well by making Qiyaas on 
date juice (when permissibility of performing Wudhu with date 
Juice is established contrary to reason). 
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Or(Qiyaas will be invalid) if a person were to say that if a 
person is inflicted with a head injury or has a wet-dream in 
Salaah then he may continue with his Salaah (from the point 
that his Wudhu broke after attaining purity) by making 
Qiyaas on that person whose Wudhu broke while in Salaah 
(whereby he will perform Wudhu and continue with his Salaah 
from the point that his Wudhu broke), this Qiyaas will be 
incorrect because the ruling of the original law (on which 
the derived ruling is based) is contrary to reason (Khilaaf 
Qiyaas) and it is therefore impossible to apply the same 
ruling (of the that which is Khilaaf Qiyaas)to that for which a 
ruling is being sought. 


In a similar manner(Qiyaas will be invalid) the students of 
Imaam Shaafie || have said if two impure jars of water are 
collected together (in one jar) then they become pure and if 
separated thereafter (into two separate jars) will still remain 
pure by making Qiyaas on the Hadeeth of impurity falling 
into that amount of water which can fill two jars (such that 
it will not become pure), (this Qiyaas is incorrect) because 
even if it (purity) is established in the original (from the 
Hadeeth in that amount of water that fills two jars) it is 
contrary to reason (Khilaaf Qiyaas and another ruling cannot 
be derived from it). 














Example of Qiyaas whereby the Illat was identified 
by diction 
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An example of the fourth, that is Qiyaas wherein the Illat 
(principle cause of the ruling) was indentified using diction 
(and will therefore be invalid) is the ruling of Imaam Shaafie 
and his students that grape juice which has been cooked 
until half has evaporated (thus becoming intoxicating) is 
Khabar (and the same laws relating to Khamar will apply to 
other intoxicating substances as well). The reason for this is 
that Khamar is called Khamar because it intoxicates and 
other substances intoxicate as well thus they too will be 
regarded as Khamar (because of them both having the same 
Illat of being intoxicating, which was derived from the 
dictionary meaning of Khamar). 














(Similarly)A thief (Saariq) is called Saariq because he steals 
the wealth of others secretly (without being seen) and a 
grave robber also shares this meaning (he also steals the 

Shrouds, etc from the deceased secretly without being seen), 
thus a grave robber will also be regarded as a Saariq by 
Qiyaas (on the dictionary meaning of Saariq, thus the same 
laws which apply to a Saarigq will apply to a grave robber). 
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This is making Qiyaas on the dictionary meaning (of words) 
even though he (Jmaam Shaafie) admits that the word was 
not intended for that meaning (the word Khamar and Saariq 
was not intended to refer to all intoxicants nor grave robbers). 


The proof that this form of Qiyaas is invalid is that the 
Arabs refer to a horse as ''Adham" because of it being 
black and 'Kumayt" because of it being red but these 
words are not used when referring to a African person or 
red clothes (despite them having the same Illat). Thus if 
Qiyaas of dictionary meanings was permitted then it would 
be permissible (to call an African person "Adham" and red 
clothes "Kumayt") because of them having the same IIlat. 


(Another reason why this form of Qiyaas is impermissible is) 
Because this leads to nullifying the Sabab of Shari'ah (it 
nullifies the method in which the Shari'ah derives the ruling). 
This is (it nullifies the Sabab of Shari'ah) because the 
Shari'ah has made Theft (Saragah) a Sabab for certain 
rulings to apply (the hand of the thief to be cut) and if we 
were to affix the ruling to that which is more broader in 
meaning than theft (Saraqah), that is stealing the wealth of 
others secretly, then this will mean that the Sabab for the 
ruling (that the hand be cut off)in the first instance was 
something other than theft (Saragah, which was explicitly 
mentioned by Shari'ah). 


Similarly Shari'ah has made drinking Khamar a Sabab for 
certain laws to apply (for the perpetrator to be given eighty 
lashes) and if we were to affix the ruling to that which is 
broader in meaning than drinking Khamar (that is 
becoming intoxicated) then it would mean that the Sabab for 
the ruling in the first instance was something other than 
Khamar (and in both instances in will result in a person 
changing the ruling of Shari'ah, which is impermissible). 
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Example of Qiyaas wherein the ruling is being 
sought for something mentioned in Nas 
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An example of the fifth, that is Qiyaas wherein the ruling is 
being sought for something mentioned in Nas (and will 
therefore be invalid) is saying that setting a Kaafir slave free 
in the Kaffaarah (compensation) of (breaking an) oath and 
Thihaar (comparing one's wife to a blood relative) is not 
permissible by making Qiyaas on the compensation for 
murder (wherein only a Muslim slave can be set free). 


(Another example where the Qiyaas will be invalid is) If a 
person has sexual relations with his Mathaahir (wife whom 
he compared to a blood relative) while feeding (the sixty poor 
people as Kaffaarah) then saying he must repeat the feeding 
by making Qiyaas on fasting (whereby if he has sexual 
relations with his wife during the period of fasting two months 
as Kaffaarah then he has to repeat it). 
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(The third example of Qiyaas wherein the ruling is being 
sought for something mentioned in Nas is saying that) It is 
permissible for one prevented from performing Hajj'(after 
already donning the Ihraam) to become Halaal (be free from 





' The ruling stipulated in the Quraan is that if one has been prevented from performing Hajj 
after already having donned the Ihraam, then he should have a sacrifice carried out on his 
behalf in the boundaries of the Haram and only thereafter will be free from Ihraam. 
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Thraam) by fasting (instead of ordering a sacrifice to be made 
in the boundaries of the Haram) by making Qiyaas on one 
performing Hajj Tamattu (who can fast three days before 
Hajj and seven after if he cannot afford the Waajib sacrifice of 
Hajj Tamattu). (This Qiyaas is invalid as the verse of the 
Quraan is explicit in stating that the only manner in which one 
can become free from Ihraam is by having a sacrifice made on 
his behalf in the boundaries of the Haram and permitting this 
we will be changing the ruling of the Quraan.) 


And (another example of Qiyaas wherein the ruling is being 
sought for something mentioned in Nas is saying that) if a 
person performing Hajj Tamattu (and could not afford the 
Waajib sacrifice of Hajj Tamattu, resulting in him having to 
fast for three days prior to Hajj seven after Hajj) does not fast 
(for three days) before Hajj then he may fast after Hajj 
(keep the three missed fasts in addition to the seven all after 
Hajj) by making Qiyaas on the missed fasts of Ramadaan 
(that in the same manner as the missed fasts of Ramadaan may 
be kept at a later date so too can these missed fasts of Hajj be 
kept later). (This Qiyaas is invalid as the verse of the Quraan is 
explicit in stating that if one cannot afford the sacrifice then he 
must fast for three days before Hajj and seven after and in 
permitting this we will be changing the ruling of the Quraan.) 


Definition of Qiyaas 
eS. 


Qiyaas in Shari'ah is to establish the ruling in that not 
mentioned in Nas(in what has not been defined) based on a 
characteristic (found in it), which is an Illat for the ruling in 
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that mentioned in Nas(they both have a common Illat because 
of which the same ruing can be passed). 


Ascertaining the Illat 
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The characteristic being the Illat (principle cause of the 
ruling) is ascertained through the Quraan, Sunnat, I[jmaa, 
deliberation and derivation. 


An example of an Illat ascertained from the Quraan is 
constant coming and going ('Kathratut Tawaaf'), as Shari'ah 
has made this an Illat for removing the difficulty of having 
to repeatedly seek permission to enter, as mentioned in the 
verse, 


"There is no sin on yourselves or on them (for not asking 
permission because) they often come and go from your 
presence, one from the other." (Surah Noor: 58) 





And Rasulullaah (ithen later removed the difficulty of 
impurity being caused by the saliva of cats based on this 
same Illat (Rasulullaah Uruled that the saliva of cats is not 
impure because cats often come and go in the home) and said, 
"Cats are not impure as they often come and go amongst 
you (they often come in and out of the house)''. Thus our 
scholars (of the Hanafi Madhab) made Qiyaas (based on this 
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Illat) on all those creatures that reside in the home, such as 
rats and snakes, based on this same IIlat (that since they too 
often go in and out of the house, there saliva is also not 
impure). 
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Similarly in the verse, 
"ALLAAH desires ease for you (by allowing travellers and 
the ill to fast at a later time) and does not desire hardship for 
you''. (Surah Bagarah: 185) 


The Shari'ah explains that granting permission to the ill 
and the travellers to fast at a later time is to make ease for 
them by allowing them to adopt that which is easier for 
them to carry out, by either fasting in that time or delaying 
the fast to a later time(when it is easier for them to fast). 


Considering this meaning (that fasting is not incumbent on 
the Musaafir and the ill i order to make ease for them) Tmaam 
Abu Hanifah | says that if a Musaafir makes the intention 
for another Waajib fast (such as Qadhaa fast, or for a vow) 
in the month of Ramadaan then the fast will be for that 
other Waajib fast (and not the fast of Ramadaan). The reason 
for this is that when permission to adopt that which is 
beneficial for his body has been established (that is not to 
fast) then it would most certainly establish permission to 
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adopt that which is beneficial for his Deen, and that is 
clearing that which is Waajib upon him from _ his 
obligation. 


Illat ascertained from the Sunnat 
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An example of an Illat ascertained from Sunnat is in the 
Hadeeth of Rasulullaah |, ''Wudhu is not incumbent upon 
one who sleeps standing, sitting, in Ruku or in Sajdah 
(wudhu will not breaks in these instances). (However) Wudhu 
is incumbent upon one who sleeps lying down because 
when he sleeps lying down his limbs slack (he does not have 
control of his limbs and is most likely to pass wind without 
realising)"" In this Hadeeth the limbs slacking was made 
Illat (for Wudhu breaking), thus the same ruling (of Wudhu 
breaking) will apply when this Illat is found while sleeping 
leaning against something, such that if the item (on which 
he is leaning) is removed he will fall. Similarly, the same 
ruling (of Wudhu breaking) will apply when this Illat is 
found when a person falls unconscious or is drunk. 
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In a similar manner (the illat has been ascertained from 
Sunnat) in the Hadeeth, "Make Wudhu and perform 
Salaah, even if the blood continues to drip onto the mat, 
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because this is blood flowing from the veins (and is not 
Haidh but Istihaadhah)."" The Mlat (for Wudhu breaking) was 
flowing blood, thus the same ruling (0f Wudhu breaking) will 
apply to one who bleeds or has cupping done on him. 


Illat ascertained by Ijmaa 
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An example of Illat ascertained from Ijmaa is what we have 
said that not attaining puberty is an Illat for the father 
having the right of decision over his immature son, thus the 
same ruling (which is established for the immature son) will 
apply to the immature daughter as well because of the same 
Illat being found. (Thereafter) Attaining puberty, with 
sanity is Illat for the relinquishment of the right of decision 
for the father in favour of his immature son thus the same 
ruling will apply to his immature daughter as well (that 
when she attains puberty and is sane, the father will no longer 
have the right of decision over her). 


(Similarly) The flowing of blood is the Illat for Wudhu 
breaking with regards to a Mustahaadhah (a woman who 
bleeds more than the maximum number of days of Haidh), thus 
the same ruling will apply to others besides her when the 
same Illat is found. 


Two types of Qiyaas 
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Thereafter (after discussing the manners in which the Illat is 
ascertained) we say that Qiyaas is of two types. One type is 
where the ruling which is being applied is the same as the 
ruling in the original (Anown as ‘Itiehaadun Noa’)’ and the 
second (type of Qiyaas) is where the ruling which is being 
applied is (is not the exact same but) similar to the ruling 
applied in the original (known as ‘Ttiehaadul Jins’). 


An example of ‘Itiehaadun No’a’ (where the ruling which is 
being applied is the same as the ruling in the original) is what 
we have said that not reaching puberty is the Illat for 
granting (the father) the right to perform the Nikaah of his 
immature son as well as for his immature daughter because 
of the Illat being the same in both (the very same ruling 
applies to the immature daughter in the same manner that it 
applies to the immature son) and the same ruling will apply 
to the immature girl who was previously married as well 
(the father will have the right to perform her Nikaah as well in 
the same manner as stated above). 


Similarly we say that constantly coming and going is the 
Illat for removing the ruling of impurity for the saliva of a 
cat, thus the very same ruling applies to the saliva of other 
animals that reside in the home because of the same IIlat 
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being present (in both cats and other animals that reside in 
the home). 


(Similarly, just as) Attaining puberty with sanity is the Illat 
for the relinquishment of the right of decision from the 
father in the case of the son, so too will the right of decision 
be relinquished from the father because of the same Illat 
(when the daughter reaches puberty and is sane then in a 
similar manner the right will be relinquished from the father). 


Example of ‘Itiehaadul Jins’ 
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An example of ‘Itiehaadul Jins’ is what has been said that 
constantly coming and going is the Illat for removing the 
difficulty of seeking permission for those slaves that we 
own (each time they enter) and (in a similar manner) removes 
the ruling of impurity from the saliva of a cat, because of it 
having the same IIlat (of constantly coming and going). This 
difficulty (caused by the cat’s saliva being impure) is similar 
to that difficulty (caused by one’s slaves having to seek 
permission every time they enter) but not exactly the same. 


Similarly not reaching puberty is the Illat for granting the 
father the right to make decision in the wealth of his 
immature child and in a similar manner, because of the 
same Illat, grants him the right to make decisions 
concerning her person as well (such as to perform her 
Nikaah) and just as the girl reaching puberty, when she is 
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sane, is the Illat for relinquishing the fathers right of 
decision in her wealth so too does this same Illat relinquish 
his right to make decision regarding her person. 


The Illat must be errs 
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Then it is necessary in this type of Qiyaas (Qiyaas in 
Ttiehaadul Jins’)for the Ilat to wide-ranging (comprehensive 
and inclusive such that it can be applied in both the original 
and derived rulings)that we say that the right to make 
decision in the wealth of the immature girl is established 
for the father because she is incapable of administrating it 
on her own, which is why the Shari’ah has established the 
right of decision for the father so that she may not be 
deprived of the capabilities required to administer her 
wealth. (In a _ similar manner) She is most definitely 
incapable of making decision regarding her own person 
(due to her immaturity), thus it became necessary to establish 
the right of decision for her father over her (so that she will 
not be deprived of the capabilities needed to decide on that 
which will benefit her). Other similar rulings are dealt with 
in the same manner. 
The ruling of ‘Itiehaadun No’a’ 
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The ruling of the first type of Qiyaas (‘Ttiehaadun No’a’ 
where the ruling which is being applied is the same as the 
ruling in the original) is that the Qiyaas will not be invalid 
because of the difference (between the original and that for 
which the ruling was derived) because once the Illat is the 
same in both then it is necessary for the ruling to be the 
same as well, even if there characteristics may be different 
in everything else besides this Illat. 


The ruling for 'Itiehaadul Jins' 


The ruling of the second type of Qiyaas (‘Jtiehaadul Jins’, 
where the ruling which is being applied is not the exact same 
but similar to the ruling applied in the original) is that the 
Qiyaas will be invalid if the Illat is not wide-ranging 
(comprehensive and inclusive) or a vast difference (between 
the original and that for which the ruling is being derived) is 
pointed out, (for example if one were) to point out that 
having the right of decision in the wealth (of an immature 
child) is required more frequently than having the right of 
decision over her person (thus the necessity required in both 
is vastly different and the ruling can therefore not be the 
same). 


The third type of Qiyaas 
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The third type of Qiyaas, which is that Qiyaas wherein the 
Illat was ascertained through deliberation and reflection, is 
clear (obvious). The details of this (form of Qiyaas) is that 
when we find a characteristic suitable for the ruling and 
that characteristic is such that it necessitates the 
application of a ruling and apparently requires it when 
examined, and a ruling has already been affixed to it (in a 
previous ruling) through Ijmaa, then the ruling will 
attributed to that characteristic (it will be considered to be 
the Illat) because of it being suitable (to serve as the Illat) 
and not because it has been affirmed by Shari'ah to be the 
Illat. 


An example of this is if we see a person giving the poor a 
dirham. The obvious reason for this (the reason for giving 
the poor a dirham) that comes to mind is that he gave it so 
that the needs of the poor can be fulfilled and he may 
receive reward (and we will say the Illat here is the neediness 
of the poor, even though it has not been clearly stated). 


Once this (example above) is understood then we will (again) 
say that when we see a characteristic that is suitable for the 
ruling to be applied and a ruling has already been applied 
(previously) to that characteristic through Ijmaa, discretion 
dictates that the ruling be affixed to that characteristic (that 
it should be considered the Illat for that ruling). The Shari'ah 
has made acting on one's discretion Waajib when none of 
the other above mentioned proofs (Quraan, Sunnat, Ijmaa) 
are present, such as when according to the discretion of a 
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traveller he believes that there is water close by, it will not 
be permissible for him to perform Tayammum (it is Waajib 
upon him to act upon his discretion). In a similar manner is 
(it is Waajib to act upon one's discretion in) ascertaining the 
direction of Qiblah. 


The ruling of this type of Qiyaas 
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The ruling of this type of Qiyaas (wherein the illat was 
ascertained through deliberation) is that it will be invalid if a 
difference is established (between the ruling one is making 
Qiyaas upon and that for which it is being sought). The reason 
for this (why it will be invalid) is that once a difference is 
established another characteristic for the ruling is found, 
besides that which was initially considered (to be the Illat), 
thus discretion will no longer dictate that the ruling should 
be affixed to it and the ruling will not be established by it 
(the first characteristic cannot be the Illat). The reason for 
this is that (it was first considered to be the illat) by strong 
discretion, which no longer remains due to the difference 
which has been established. 


Based upon this (the three types of Qiyaas and the difference 
between them), the first type of Qiyaas (where the Illat was 
ascertained by the Quraan or Sunnat) is similar to passing 
judgement on testimony after the integrity and reliability of 
the witnesses have been established (and there will be no 


Usool Shaashi 


doubt to its validity and authenticity), the second type of 
Qiyaas (where the illat was ascertained through Ijmaa) is 
similar to passing judgement on testimony when the 
witnesses appear to be reliable before their credibility has 
been established (and it will be Waajib to act upon) and the 
third type of Qiyaas (where the illat was ascertained by 
discretion) is similar to passing judgement on the testimony 
of witnesses whose condition is unknown (and it will be 
Waajib to act upon until proven to be false). 


Objecting to Qiyaas 
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Objections to Qiyaas can occur in eight ways; refutation, 
what the Illat infers to, by reversal, 'Aks', by the Illat being 
inappropriate for the ruling, differentiation, disproval, 
Mua'aaridhah. 


Objection through refutation 
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Refutation (in Qiyaas) is of two types; refutation of the Ilat 
and refutation of the ruling. An example of this (i.e. 
refutation of the Illat) is there (Imaam Shaafie and _ his 
students) saying that Sadaqaatul Fitr becomes Waajib 
because of the period of fasting coming to end, thus he will 
not be absolved from it if he passes away on the eve of Eid 
(according to Imaam Shaafie). We (the Hanafi scholars) say 
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that we do not accept that it is Waajib because of the 
period of fasting coming to an end (that is we refute the Illat) 
but according to us it is Waajib because (the illat is) the 
presence of that person (at the time when the period of fasting 
ends) and those for whom he is responsible (those under his 
care such as his children, etc). 
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Similarly if it is said that the amount of Zakaat is Waajib 
on a person and will therefore not fall away by the loss of 
that amount (the Zakaat will still need to be paid even if his 
wealth is lost after it became Waajib upon him, according to 
Imaam Shaafie) such as in the case of debt (if one person 
owes another money as debt it will not fall away if his wealth is 
lost), we say (the Hanafi scholars) that we do not accept that 
Zakaat is Waajib on a person but rather to pay it is 
Waajib. 


If you were to (object and) say that even if only paying it is 
Waajib, it will still not fall away if his wealth is destroyed 
(but will still remain Waajib for him to pay) just as when 
payment for a debt is sought (it still remains Waajib to pay 
even if all his wealth is destroyed) then we will reply that we 
do not accept that payment is Waajib in the case when 
payment of the debt is sought but rather we say that refusal 
(to pay the debt) is Haraam such that he may be freed from 
this obligation through 'Takhleeyah' (the creditor can take 
possession of his property to the value of the debt that he is 
owed). This is an example of refutation of the ruling. 
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Similarly (another example of refutation of the ruling is) when 
it is said (by the Shaafie scholars) that Masah is a 
fundamental act in Wudhu (Fardh just as washing the face, 
hands, and feet), then to make Masah three times will be 
Sunnat just as washing (the face, hands and feet is Sunnat to 
wash three times), we say that we do not accept that washing 
each limb three times is Sunnat but rather prolonging the 
act to more than what has been made Fardh (is what is 
actually Sunnat) such as lengthening Qiyaam and Qiraat in 
Salaah (to more than what is Fardh is Sunnat) except that 
lengthening the act (of washing) in Wudhu is not possible 
except by repetition (i.e. washing three times) as the act 
already extends to the entire portion (since the act cannot be 
lengthened by increasing the area to washed because the entire 
area is already washed as part of the Fardh, we cannot only 
lengthen it by washing it three times instead of three) and we 
say the same for Masah (that it is Sunnat to lengthen the act 
of washing by increasing the area to be washed) whereby 
lengthening the act is possible by making Masah of the 
entire head (thus there is no need for repetition as the exact 
requirement of Sunnat is fulfilled here, and that is prolonging 
the Fardh act to more than what has been made Fardh). 
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Similarly (the third example of refutation of the ruling) it has 
been said that taking possession at the same time is a 
condition (for the validity of the transaction) in sale of food 
for food just as (it is a condition) in the sale of gold (for gold) 
and silver (for silver). We say we do not accept that taking 
possession at the same time is a condition for the validity in 
the sale of gold (for gold) and silver (for silver) but rather 
the condition is specification (of the gold or silver) so that it 
will not lead to sale of credit for credit (whereby the price 
and goods will both be handed over at a later date) except 
that according to us (Hanafi scholars) specification is only 
possible in the case of gold and silver by taking possession. 


reeeenae to the inference of the Illat 
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As far as the objection to the inference of the I[llat is 
concerned; it is where you accept the Illat but explain that 
it infers to other than what the Mu'alil (one who derived the 
Illat) claims it infers to. An example of this is (what Imaam 
Zufar says that) the elbow is the limit (for washing) in 
Wudhu and will therefore not be compulsory to wash 
because the limit is not included in the action. We (the 
scholars of the Hanafi Madhab) say that the elbow is limit of 
termination (that is it indicates where the action terminates) 
and will therefore not be included in the ruling of 
termination because the limit is not included in the action. 


cutll Ce 


Usool Shaashi 


cast) oss S82 Y Glens) phe dl Gil 5 ¢ “Allo Aga (ye Liga 
al Gell GI YY coal phy slcaill 5585 Y Us cleats well Gs 
Aan5 La Gg shal) Gust Le ots GUISE glial) 08g “yl Mee Ge GE 

sal) isd L fits Sag Vall age Se Sill 


Similarly (another example of objection to the inference of the 
Illat) is what has been said (Imaam Shaafie) that the fast of 
Ramadaan is a Fardh fast and will therefore not be 
permissible except with specification (that it is a fast of 
Ramadaan) such as in the case of Qadhaa fasts (where by it 
is only permissible if specified to be a Qadhaa fast). We say 
that Fardh fast is only permissible with specification (just 
as Imaam Shaafie says) except that in this case (of the fasts of 
Ramadaan) the Shari'ah has already specified it (to be only 
for the fast of Ramadaan, thus there is no need for 
specification and mere intention to fast will suffice). 











If Imaam Shaafie [| were to say that it is only permissible 
with specification from a person just as Qadhaa fasts (need 
to be specified by a person) then we would say that most 
definitely Qadhaa fasts are only permissible with 
specification, and since the Shari'ah has not specified it, it 
become necessary for a person to specify it himself. 
Whereas in the case of Ramadaan, specification has been 
made by Shari'ah, thus there is no need for a person to 
specify it himself. 





Objection by reversal 
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Reversal is of two types; (the first type of reversal is) to take 
what the Mu'alil has made the Illat of the ruling to be the 
result of the ruling (that is instead of the stipulated Illat being 
the cause of the ruling it is taken to be the result of the ruling). 
An example of this in the laws of Shari'ah is the occurrence 
of Riba in large quantities necessitating the occurrence of 
Riba in small quantities as is the case with gold and silver 
(whereby it will Riba whether the amount are small or large, if 
not in equal quantities), thus (this will necessitate that) sale of 
one handful of food for two handfuls of food will be 
Haraam (as excess in small quantities is also Haraam based 
on this rationale). We say that it is the opposite, in that the 
occurrence of Riba in small quantities necessitates the 
occurrence of Riba in large quantities as well as is the case 
of gold and silver (and since the smallest quantity of 
measurement in which Riba can occur is half a Saa'a as there 
is no Shar'ie measurement smaller than this, the sale of one 
handful of food for two will be permissible). 
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Similarly in the ruling of taking refuge in the Haram; the 
prohibition of killing (a person as punishment for murder) 
necessitates the prohibition of severing limbs (as punishment 
for a crime such stealing) as is the case with hunting (the 
prohibition of hunting and killing an animal necessitates the 
prohibition of severing its limbs). We say (it is the other way 
around) that the prohibition of severing limbs necessitates 
the prohibition of killing as is the case in hunting (where the 
prohibition of severing the limb of an animal necessitates the 
prohibition of hunting an animal). 
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Once the illat has been made the result of the ruling then it 
will no longer remain as the Illat for the ruling because of it 
being impossible for one thing to be the Illat for the ruling 
and the result as well. 


The second type of reversal 
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The second type of reversal is when the same Illat which is 
claimed to derive the ruling is used to prove the opposite of 
that ruling, thus becoming a proof for the objector after 
being a proof for the one who derived the Illat first. An 
example of this is (saying that) the fast of Ramadaan is 
Fardh Fast therefore specification of the fast (to be of 
Ramadaan) is a condition (for its validity) as is the case of 
Qadhaa fasts. We say that since the fast of Ramadaan are 
Fardh Fasts specification is not a condition after the 
Shari'ah has specified a day for it as is the case with 
Qadhaa Fasts (whereby if a particular day has been specified 
for a Qadhaa fast then it will be specified to be for that fast). 


Objection by 'Aks 
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As far as 'Aks' is concerned, it refers to where the objector 
derives a ruling from the original which the Mu'alil made 
Qiyaas on in such a manner that forces the Mu'alil to 
differentiate between the original and that for which the 
ruling was derived. An example of this is jewellery made 
for adornment whereby Zakaat is not Waajib on it (for 
women according to Imaam Shaafie) just as the clothing one 
wears (has no Zakaat on it). We say that if jewellery is the 
same as clothing then Zakaat is not Waajib on the jewellery 
of men just as the clothing one wears (has no Zakaat on it) 


Objection by the Illat being inappropriate for 
the ruling 
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As far as the Illat not being appropriate for the ruling is 
concerned; it is where that Illat is made to be such a 
characteristic that does not fit with that ruling. An example 
of this is in their (Imaam Shaafie's) saying regarding the 
acceptance of Islaam by one of the spouses that difference 
of Deen has come into the Nikaah therefore it (this 
difference of Deen) invalidates the Nikaah, as in the case of 
one of the spouses abandoning Islaam (whereby the Nikaah 
will be invalidated). Here Imaam Shaafie made the 
acceptance of Islaam an Illat for the invalidation of the 
right of Nikaah. We say that Islaam is known to secure 
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rights and will therefore have no role in the invalidation of 
the right of Nikaah. 


Similarly in the law of having the ability to marry a free 
woman, (imaam Shaafie says) he is free and capable of 
marrying (a free woman) therefore a slave will not be 
permissible for him (to marry) just as if there was a free 
woman in his wedlock (whereby it would be impermissible for 
him to marry a slave). We say him being free and capable of 
marrying necessitates the permissibility of Nikaah and will 
therefore not have any effect in making it impermissible. 


Objection by disproval 


Ge eer ee 


As far as disproval is concerned (whereby the stipulated Illat 
is disproven because in some instance the same ruling will not 
apply despite the presence of that Illat), for example what has 
been said (by Imaam Shaafie) that Wudhu is means of 
attaining purity thus Niyyat (intention) is a precondition 
(for its validity) just as in Tayammum (Niyyat is a condition). 
We say that this Qiyaas will be disproved by washing 
(impure) clothing and (impure) utensils (as washing is also a 
means of attaining purity of the clothing or utensils but despite 
the Illat being present your do not state that Niyyat is a 
precondition for its validity). 


Objection by counteraction 
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As far as counteraction is concerned (whereby a proof is 
cited which counters the deduction of the Mu‘alil), for 
example what has been said (by Imaam Shaafie) that Masah 
(of the head) is a fundamental act of Wudhu (just as washing 
the face, hands and feet), thus make Masah three times will 
be Sunnat just as in washing (the face, hands and feet it is 
Sunnat to wash each part three times). We say that Masah is 
a fundamental act of Wudhu and therefore washing three 
times will not be Sunnat just as in Masah of leather socks 
(Masah is also a fundamental act here but it is not Sunnat to 
make Masah three times) and in Tayammum (to make Masah 
of the face and hands is a fundamental act but it is not Sunnat 
to make Masah three times). 


Definition of Sabab, Illat and Sharth 
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A ruling is linked to its Sabab (method in which the ruling is 
derived), is established by its Illat (principle cause of the 
ruling) and is found when its Sharth (condition) is fulfilled. 
Thus Sabab is that which leads to something (the ruling) by 
means of something, such as a path. Thus the path (Sabab) 
by walking (Jllat) leads to the destination (Ruling). 
(Similarly) The rope is the Sabab of obtaining water by 
throwing the bucket into the well (the rope is the Sabab as it 
leads to water being obtained by means of throwing). Thus 
based upon this, whatever leads to the ruling being 
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obtained by means of something will be called the Sabab 
according to Shari'ah and the means (through which the 
ruling is obtained) is called the Illat. An example of this is 
opening the door of the stable, cage or shackles of the slave. 
As this (opening the door or shackles) is the Sabab for the 
loss by means of an action from the animal, bird or slave 
(when the slave or animal runs away then the act of opening 
will be the Sabab for the loss by the slave or animal running 
away, which is the Illat). 


The ruling will linked to the Illat 
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When both the Illat and Sabab are present then the ruling 
will be linked to the Illat and not the Sabab (we will say that 
the ruling came into being as a result of the Illat) except if it is 
not possible to link it to the Illat, whereby it will then be 
linked to the Sabab. 


Based upon this our scholars (of the Hanafi Madhab) say 
that if a knife is given to a child and the child kills himself 
with it, then the one who handed the knife over will not be 
accountable for the death (giving the knife is the Sabab for 
the death and the Illat for the death is the child using the knife, 
thus the ruling will be linked to the Illat and it will be said that 
the child died because of him using the knife) but if the knife 
fell from the hand of the child and injured him then the one 
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who handed over the knife will be accountable for the 
injury (giving the knife is the Sabab for the injury and the Illat 
for the injury is the knife falling, and since the ruling cannot be 
linked to the Illat, because the act of falling was not the act oOf 
the child, it will be linked to the Sabab and it will be said that 
the child was injured because the knife was given to him). 


If a person placed a child on an animal and he rode it (on 
his own), on which the animal began trying to shake him 
off, resulting in the child falling and passing away, the one 
who placed him on the animal will not be accountable for 
his death (placing the child on the animal is the Sabab for the 
death and the child riding the animal is the Illat, thus the 
ruling will be linked to the Illat and it will be said that the child 
died because of him riding the animal). 


If a person informs another of a certain person's wealth, 
which the other person then goes on to steal or he informs 
him of (the whereabouts of) another person who he then 
proceeds to murder or he informs him of (the travelling 
plans of) a caravan which he then hijacks, the informant 
will not be held accountable (informing is the Sabab for theft 
or murder, the act of stealing and murder is the Illat, thus the 
ruling will be linked to Illat and it will be said that the person 
was robbed or killed because of the action of the robber or 
murderer). 


A reply to a misconception 
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This ruling (mentioned above) is contrary to when a trustee 
informs a thief to the whereabouts of the trust, such that he 
steals it or if a person in Ihraam informs another of the 
whereabouts of game, such that he kills it (whereby the 
informant in the above cases, despite only being the Sabab will 
be held accountable). The reason for Dhamaan_ being 
Waajib on the trustee is because of him abandoning the 
safekeeping which was Waajib on him (by informing the 
thief of the whereabouts of the trust) and not because of 
informing (the ruling is not being linked to him because he is 
the Sabab but rather because he abandoned what was 
incumbent upon him). And (Dhamaan is Waajib on) the one 
on Ihraam because the act of informing (the hunter of the 
presence of game) is prohibited in the state of Ihraam, just 
as applying perfume and wearing sown clothes in 
prohibited, thus (in the above cases) he is accountable 
because of him indulging in what was prohibited on him 
and not because of informing (that is not because he was the 
Sabab). 


However the crime will only be established if the game is 
actually killed (that is he will only be held accountable after 
the animal is killed) as for before (the animal is killed), there 
is no ruling for that because it is possible that the effects of 
the crime may be eliminated (by the hunter not killing the 
game) as in the case of a wound healing when injured (such 
that the one who injured him will not be held accountable if the 
wound healed). 


Sabab will have the meaning of the Illat 
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Sometimes the Sabab will have the meaning of the Illat 
because of which the ruling will linked to it. An example of 
where this can occur is where the Illat is a direct result of 
the Sabab as in such a case the Sabab will have the 
meaning of the Illat because when the Illat is a direct result 
of the Sabab it becomes the Illat (principle cause) of the 
Illat, thus the ruling will be linked to it. 


As a result of this (that the Sabab will sometimes have the 
meaning of the Illat) we say if a shepherd herds his flock 
whereby it results in the damage of something, the 
shepherd will be responsible for the damage and if a 
witness causes loss of wealth as a result of his testimony, 
after which the invalidity of his testimony becomes 
apparent by retraction (he retracted his testimony), then the 
witness will be responsible for the loss. The reason for this 
(why the ruling will linked to the Sabab in the above cases) is 
that the movement of the flock (which is the Illat) is a direct 
result of the herding of the shepherd (that is the cause of the 
Illat is the Sabab) and the decision of the Qaadhi (which is 
the Illat) is a direct result of the testimony because it is not 
possible for the Qaadhi not to pass judgement after the 
testimony of a reliable witness, making him compelled (to 
pass judgement), in the same manner as the flock with the 
herding of the shepherd (who have no choice but to move). 
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Sabab will take the place of the Illat 
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Then the Sabab will sometimes take the place of the Illat 
when determining the occurrence of the Illat is difficult, in 
order to make ease upon those to whom the laws of 
Shari'ah apply. Thereafter (once the Sabab takes the place of 
the Illat) the Illat will not be considered and the ruling will 
be dependent upon the Sabab (such that the ruling will apply 
with the occurrence of the Sabab regardless of whether the 
Illat has occurred or not). 


An example of this (where the Sabab takes the place of the 
Illat) in the laws of Shari'ah is deep sleep, as once it takes 
the place of passing wind (which is the actual Illat for Wudhu 
breaking) then whether wind was passed or not will not be 
considered and the ruling of Wudhu breaking will be 
dependent on deep sleep (whereby the Wudhu will break if 
one falls asleep, regardless of whether wind was passed or 
not). 
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Similarly once 'Khalwatus Saheehah"’ takes the place of 
sexual relations (which is the actual Illat for the 
consummation of the marriage) then whether sexual relations 
occurs or not will not be considered and the ruling will be 
dependent on 'Khalwatus Saheehah' with regards to the 
complete Mehr (the entire Mehr will become Waajib after 
‘Khalwatus Saheehah') and incumbency of Iddah (if the wife 
is divorced after 'Khalwatus Saheehah' then she will have to 
remain in Iddah). 


Similarly once travelling (more than 80 km) takes the place 
of difficulty (which is the actual Illat for lessening Salaah on a 
journey) with regards to lessening Salaah (Qasr while on a 
journey) then whether there is actually difficulty or not will 
not be considered and the ruling of lessening Salaah (Qasr) 
will be dependent on travelling (more than 80 km) such that 
if the king travels on the outskirts of his kingdom in order 
to the extent of a journey (SO km), he will be excused from 
fasting and may lessen Salaah (even if there is no difficulty in 
that journey). 


Other than the Sabab can be called the Sabab 
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' 'Khalwatus Saheehah' occurs when the bride and groom seclude themselves, such that if they 
wished to indulge in sexual intercourse they would be able to do so, even though they do not 
do so. After 'Khalwatus Saheehah' the marriage will be regarded as consummated. 
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Sometimes other than the Sabab can be called the Sabab in 
a manner of Majaaz. For example taking an oath is called 
the Sabab for Kaffaarah, whereas in reality it is not the 
Sabab, as the Sabab cannot oppose the ruling and taking 
an oath opposes the incumbency of Kaffaarah because 
Kaffaarah becomes Waajib on the breaking of an oath and 
that (breaking an oath) ends the oath (taking an oath cannot 
be the Sabab for Kaffaarah because Kaffaarah only becomes 
Waajib when the oath is broken). 


Similarly making a ruling conditional, such as Talaaq or 
freedom, has been called the Sabab (of Talaaq) in a manner 
of Majaaz, whereas it is not the Sabab in reality because 
the ruling will only apply when the condition is fulfilled and 
once the condition is fulfilled it will no longer remain 
conditional, thus it cannot be the (actual) Sabab when they 
oppose each other. 


The laws of Shari'ah are affixed to the Sabab 
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The laws of Shari'ah are affixed to the Sabab for it (the law 
becomes incumbent when the Sabab is present). The reason 


Usool Shaashi 


for this is that ALLAAH, who makes the laws Waajib upon 
us is not visible to us (so we will not be able to discern when 
ALLAAH Ta'‘ala has made it Waajib to carry out), therefore 
there is a need for such a sign, from which we will be able 
to determine that is when the law is Waajib. Based upon 
this (that we need a sign from which we will be able to discern 
when the law is Waajib to carry out) we affixed the laws of 
Shari'ah to the its Sabab, such that the Sabab of Salaah 
being Waajib will be time (when the time of that Salaah sets 
in then only will it become Waajib) based on the proof that 
the instruction to perform Salaah does not apply before the 
time has set in but only after. The instruction (to perform 
Salaah) establishes that it is incumbent to perform and 
informs a person (as well) of the Sabab that makes it 
Waajib before the time sets in. This (that the act itself being 
Waajib is established from the Sabab and that it is Waajib to 
perform is established from the instruction) is the same as us 
saying, ''Pay the price of the goods" (the price has already 
become incumbent upon him by the Sabab, which is the 
transaction itself, and our statement indicates that it is now 
Waajib to pay it) and ''Pay the maintenance of your wife" 
(the maintenance has already become incumbent upon him by 
the Sabab, which is the Nikaah itself, and our statement 
indicates that it is now Waajib to pay it). There is nothing 
present here by which a person can ascertain that it is 
Waajib except for time, thus it will establish that Salaah 
becomes Waajib when the time sets in. 


(Another proof that the Sabab for Salaah being Waajib is) Also 
that Salaah is Waajib on that person who cannot hear the 
instruction, such as one who is asleep or unconscious (at the 
time of Salaah) and (we all accept that) it is not Waajib 
before the time sets in, therefore it is established that 
Salaah becomes Waajib when the time sets in (as this Sabab 
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applies to all, even one how cannot hear the instruction such 
as one who is asleep or unconscious). 


This also establishes that the first portion of the time is the 
Sabab for it being Waajib (because if the last portion were 
the Sabab then the Salaah can only be performed after it, 
which would result in the Salaah becoming Qadhaa as it will 
be performed out of its time). 
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Thereafter (after it has been established that the first portion 
of the time is the Sabab for Salaah being Waajib) there are 
two methods (in which the remaining time is also a Sabab). 
One of these methods is that the Sabab transfers from the 
first portion to the second portion, when Salaah has not 
been performed in the first portion and then to the third 
and the forth until the last portion of the time (if the Salaah 
has not been performed) where Salaah being Waajib will 
remain. The condition of the person in that (/ast) time will 
be considered as well as the condition of that (/ast) time. 


What is meant by the condition of the person will be 
considered in that (/ast) time is that if a person was 
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immature (not reached puberty) in the first portion but 
became mature in that (/ast) portion or if a person was 
Kaafir in the first portion and then accepted Islaam in 
that(/ast) portion or was in a state of Haidh or Nifaas in the 
first portion but became pure in that (/ast) portion, then 
Salaah will be Waajib upon them (Salaah will be Waajib on 
the child who reached puberty, Kaafir who accepted Islaam, or 
woman in Haidh or Nifaas who attained purity in the last 
portion of the Salaah time). In a similar manner will all the 
cases wherein a person became capable of Salaah in the last 
portion be dealt with (Salaah will be Waajib on them if they 
were able to perform Salaah in the last portion) and the 
opposite as well, whereby a woman's Haidh or Nifaas 
begins, or a person goes insane for longer than a day and 
night, or unconscious for the remaining period of that last 
time, in the last portion such that Salaah will not be Waajib 
on them. 


If a person was a traveller in the first portion of the time 
and a resident in the last portion of the time, then he will 
read four Raqaats of Salaah (he will not shorten his salaah) 
and if he was a resident in the first portion of the time and 
a traveller in the last portion, then he will read two Raqaats 
of Salaah (he will make Qasr, that is shorten his Salaah). 
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What is meant by the condition of that (Jast) time will be 
considered is that if the last portion of time is Kaamil (that 
is it is not defective) then the Salaah will become Waajib on 
a person Kaamil (without defect) and a person will not be 
absolved from it by performing it in prohibited times 
(Makruh time). An example of this is what has been said that 
the last portion of time for Fajr Salaah is Kaamil and it 
becomes defective as the sunrises, which is after the time of 
Fajr has passed, thus Fajr Salaah becomes Waajib on a 
person (who has not performed it as yet) Kaamil. Therefore if 
the sun rises while he is performing Salaah then the Salaah 
will be invalid because it is not possible to perform the 
Salaah except with defect as the time is defective (and since 
the Salaah became Waajib on hi Kaamil it has to be performed 
Kaamil). 


If the last portion of time is defective, such as in Salaatul 
Asr (whereby the last portion in which Asr may be read is 
defective) because it is the time when the sun reddens, 
which is a defective time, then the Salaah becomes Waajib 
with defect, therefore it becomes incumbent to say that 
(Asr) Salaah in this time is permissible with defect. 


The second method 
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The second method (in which the remaining time is also the 


Sabab) is making each portion of the time a Sabab (all at 
once) and not by transferring (the Sabab from one portion to 
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the next) because saying that the Sabab transfers from 
portion to the next is claiming that the portion which the 
Shari'ah has made the Sabab is not the Sabab (as once it 
transfers to the next portion, it would mean that the previous 
portion is no longer the Sabab whereas the Shari'ah has made 
it the Sabab). (If someone were to object by saying that this 
method makes multiple Salaah Waajib as in this case each 
portion makes a Salaah Waajib, we would say) This does not 
make multiple Salaah Waajib (in that time) because the 
second portion establishes exactly what was established in 
the first portion (and not another Salaah), thus it will be the 
same as claiming that one ruling ahs many Illat (which will 
not necessitate there being many rulings) and the same as 
having many witnesses to one case. 


The Sabab for fasting and Zakaat 
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The Sabab for fasting being Waajib is the coming of the 
month of Ramadaan because the instruction to fast applies 
then and fasting has been affixed to it (the fast of this month 
are called 'Soumu Ramadaan', which indicate that it is the 
Sabab). 


The Sabab for Zakaat being Waajib is having possession of 
the growing wealth (wealth which increase in value) whether 
in Hageeqat (such as stock for trade) or Hukman (such as 
gold and silver) and when the Sabab is present then prior 
fulfilment is permissible (if a person has possession of 
growing wealth then he may pay the Zakaat due on it before a 
year passes). 
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The Sabab for Hajj 
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The Sabab for Hajj being Waajib is the Ka'abah because of 
Hajj being affixed to it (the act of Hajj is referred to as 
"Hajjul Bait") and the fact that it is Waajib only once in a 
life time (which indicates that the Sabab is singular and 
occurs once, which is the Ka'abah). Based upon this (that the 
Sabab for Haaj being Waajib is the Ka'abah) if a person 
performs Hajj before having the (financial) ability to do so 
then this will suffice for his Fardh Hajj because the Sabab 
(for the Hajj being Waajib) is present. 


This (Hajj sufficing for Fardh Hajj even if one did not have the 
financial ability because of the Sabab_ being present) 
differentiates it from payment of Zakaat before having 
possession of the wealth, because (in this instance of Zakaat) 
the Sabab is not present. 


Sabab for Palen Fitr 
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The Sabab for Sadaqaatul Fitr being Waajib is the 
presence of the person whose expenses he bears and those 
under him (on the day of Eid) and as a result of the Sabab 
(being present) it is permissible to pay the Sadaqaatul Fitr 
before the day of Eid. 


The Sabab of Ushr' being Waajib is the land being 
productive (that is it yields a produce). 


The Sabab of Khiraaj being Waajib is that the land must 
be fertile for cultivation, which will result in it being 
termed productive. 


The Sabab for Wudhu being Waajib is Salaah, according to 
some, because of which Wudhu is Waajib upon those whom 
Salaah is Waajib upon and Wudhu is not Waajib n those 
upon whom Salaah is not Waajib upon. Some are of the 
opinion that the Sabab for Wudhu being Waajib is being in 
a state of lesser impurity (Hadath) and the Salaah being 
Waajib is a condition 9for Wudhu being Waajib, thus it will 
become Waajib when the condition is fulfilled)., which has 


been reported to be the opinion of Imaam Muhammed (1. 














The Sabab for Ghusal being Waajib is being in a state of 
Haidh, Nifaas and Janaabat (being in a state of higher 
impurity). 


Prevention of the Illat and ruling 
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' Ushr is a tax on the produce of land and Khiraaj is a land tax. 
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Qaadhi Abu Zaid says that prevention can occur in four 
ways; 


1- Prevention of the Illat from occurring. 

2- Prevention of the [lat from completing. 

3- Prevention of the ruling from applying from inception. 
4- Prevention of the ruling from applying perpetually. 


An example of the first (prevention of the Illat from 
occurring) is the sale of a free person, carrion and blood. 
The reason for this is these items not being objects of sale 
(they cannot be bought or sold) prevents the Illat from 
occurring (which is offering to sell and acceptance) which in 
turn prevents the ruling (of change of ownership) from 
applying. In a similar manner (also examples of this type of 
prevention) are all conditional statements according to us 
(Hanafi scholars) because conditional statements prevent 
the occurrence of the illat for the ruling before the 
condition is fulfilled (it only becomes Illat once the condition 
is met), as we have mentioned previously (under the 
discussion of whether the ruling of a conditional statement 
applies immediately or not). This is why if a person takes an 
oath that he will not divorce his wife and then gives a 
Talaaq conditional on entry (where he says, "You are 
divorced if you enter the house"), his oath will not break (as 
the Talaaq does apply till the condition is met). 
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An example of the second (prevention of the Illat from 
completing) is loss of the Nisaab (amount which makes Zakaat 
Waajib) during the course of the year (as having the Nisaab 
is the illat for Zakaat being Waajib and possessing it for a full 
year completes it) and refusal of one of the two witnesses to 
testify (testimony is the illat for establishing the right of 
another and is complete with the testimony of two) and 
declining to purchase (ownership is established in a sales 
transaction by proposal to purchase and acceptance and is 
completed with the acceptance of the buyer). 
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An example of the third (prevention of the ruling from 
applying from inception) is a sales transaction with the right 
to cancel or approve the transaction (the illat which 
establishes ownership is complete by proposal and acceptance 
but ownership will not apply from inception because of the 
right to cancel or approve the transaction) and time 
remaining for one who is excused (from Tahaarat, the ruling 
of Wudhu breaking is prevented from applying as long as the 
time for that Salaah remains). 
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An example of the fourth (Prevention of the ruling from 
applying perpetually) is Khiyaar Buloogh' (the ruling of 
Nikaah applies but does not remain perpetually as once the 





' Khiyaar Buloogh:- If the Nikaah of an immature child was performed by someone other than 
the father or grandfather then once the child reaches Puberty he will have the right to annul the 


Nikaah. 
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child reaches puberty then she may have the Nikaah annulled), 
Khiyaar Itq' (the ruling of Nikaah applies but does not remain 
perpetually as when the slave is set free, she may have the 
Nikaah annulled), Khiyaar Ru'yat” (ownership is established 
but does not remain perpetually as once the buyer sees the item 
he may cancel the transaction), lack of compatibility (the 
ruling of Nikaah applies but the representatives of the bride 
she may have the Nikaah annulled) and if the wound heals 
(the ruling of Diyyah applies but is lifted once the wound 
heals). 
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This (division of the types of prevention) is based on 
considering 'Takhseesul Illat' (acceptance of the principle 
that the Illat will be present but the ruling may not apply) but 
if you do not accept 'Takhseesul Illat' then prevention will 
be of three types; 
1- Prevention of the Illat from beginning. 


2- Prevention of the Illat from completing. 


3- Prevention of the ruling from applying perpetually. 





' Khiyaar itq:- A married slave will have the right to annul the Nikaah when they are set free. 
> Khiyaar Ru'yat:- If a person purchases something without seeing it, the he will have the right 
to either cancel or approve the transaction when he sees it. 
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As far as when the illat is complete is concerned, the ruling 
will apply without a doubt. In this manner whatever the 
first group has made an example of prevention of the ruling 
the second group has made an example of the Illat being 
incomplete. On this principle (that the second group has 
incorporated the third type into the second) the opinions vary 
between the two groups. 


Fardh and Waajib 


Oakes Y ies 51 Sk g ctl Ci jae 5 iat) ga 481 Las 
5 4b AGS Y Gab ila Ch be g Spill Cd 5 Glee 5 5555 
Le (pita Let gh GAG 5 4 aie 5 4; Jas) 2551 a5S 
Cia gh 5 LG Go gh Tidy Ale GA) 5 stelle Lites 
Lua‘ Sliad Jail 5 yall Gs by plates ¢ aa As Coal lh ats 
Gs 5h 5 ale YG C8 OS 5 488 S580 Y as daall Ga 2 
AK 4435 4b Us ah Le a « og al Ga 5 Leja 4 Sey! 

585 Le ASA MAY Gye Feb tell 5 05 pall 


The dictionary meaning of Fardh is to stipulate and the 
Faraaidh (plural of Fardh) of Shari'ah is what it has 
stipulated such that it cannot be increased or decreased (but 
exactly what the Shari'ah has stipulated is compulsory to 
fulfil), in Shari'ah, Fardh refers to whatever has been 
established by convincing proof, which has no doubt in it. 
The ruling of Fardh is that it is obligatory to act upon it 
and believe in it (such that if a person denies its incumbency, 
he will be out of the fold of Islaam). 


The dictionary meaning of Waajib is fall, that is it (Waajib) 
fell on to a person without his choice. It has also been said 
that it is derived from ‘433, which means undecided. 
Waajib has been called Waajib because it is undecided 
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between being Fardh and Naf], thus it is regarded as Fardh 
as far as practice is concerned (it is compulsory to practice 
upon it) such that it is impermissible to discard it, and Nafl 
as far as belief is concerned such that it is not incumbent 
upon us to believe it to be certain (whereby the one who 
denies will not be out of the fold of Islaam). In Shari'ah, 
Waajib is that which has been established by proof which 
has a slight amount of uncertainty, such as verses which 
have been interpreted (the derived meaning is a result of 
Ta'weel)and Saheeh Ahaadeeth and the ruling of Waajib is 
what we have already mentioned (it is compulsory to 
practice upon but one who denies it's incumbency will not cast 
out of the fold of Islaam). 


Sunnat and Nafl 
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Sunnat refers to the preferred path adopted in matters of 
Deen, whether it be the practice of Rasulullaah (| or of the 
Sahabah. Rasulullaah has said, ''Mu Sunnat is incumbent 
upon you and the Sunnat of the Khulafaa after me, hold on 
to it firmly". The ruling of Sunnat is that a person should 
attempt to revive it and show contempt on its disregard 
except where it is disregarded with a valid (Shar'ie) excuse. 


























Naf! literally means additional and the spoils of war are 
referred to as Nafl because it is additional to the actual 
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purpose of Jihaad (which is to establish the Deen of 
ALLAAH). In Shari'ah, Nafl refers to those acts which are 
additional to those which are Fardh and Waajib and the 
ruling of Nafl is that one will be rewarded by practicing 
upon it and will not be punished for disregarding it. Nafl 
and 'Tathouwu'a' ( '¢ gai’) are the same (according to the 
terminology of the Fuqahaa). 


Definition of Azeemat 
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Azeemat literally means firm etic: which is why we say 
that if a person firmly resolves to indulge in sexual 
relations with his spouse whom he has compared to his 
blood relative is retraction (and the Kaffaarah of Thihaar will 
become Waajib upon him just as if he actually indulged in 
sexual relations with her) because it is the same as sexual 
relations and will therefore be permissible to consider it as 
perpetrated when proof for it is established. Based upon 
this (that firmly resolving to do something is the same as carry 
the act out) if a person says, "I firmly resolved to...'"' (for 
example, "I firmly resolved to give you a dirham") it will be 
taking an oath (and his statement will actually mean, "I take 
an oath to give you a dirham", whereby Kaffaarah will be 
incumbent upon him if he fails to do so). In Shari'ah, Azeemat 
refers to those laws of Shari'ah which are incumbent upon 
us from the beginning as they are compulsory because of 
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their Sabab being compulsory. The Sabab of the laws of 
Shari'ah is that it is compulsory to obey the One giving the 
orders (i.e. ALLAAH Ta'‘ala) because ALLAAH is our 
Master and we are His servants (and it is compulsory for the 
servant to obey his master). The constituents of Azeemat is 
what we have already mentioned of Fardh and Waajib. 


Definition of Rukhsat 
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Rukhsat literally means ease and ease in Shari'ah is 
changing the order from one of difficulty to ease due to a 
(valid Shar'ie) excuse. The types of Rukhsat vary due to 
difference in the Sabab, which is the excuse of the servant 
(which warrants ease). 


In punishments, Rukhsat is of two types. One type is 
permission to carry out the act while it still remains 
Haraam, such as forgiveness of a violent act (whereby the 
violent act still remains Haraam despite being pardoned by the 
victim), or similar to uttering a statement of Kufr, swearing 
Nabi (J, destroying the property of another Muslim and 
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killing another wrongfully all under duress, while having 
Imaan in one's heart (even thought the uttering of such 
statements of Kufr remain Haraam, it is permitted under 
duress). The ruling (of the first type, whereby the act still 
remains Haraam despite permission being granted to carry it 
out) is that if the person will be patient (and not indulge in 
that act) until he is killed, he will be greatly rewarded (in the 
Aakhirah) because of abstaining from that which was 
prohibited by Rasulullaah 1. 





The second type is altering the characteristic of the act such 
that it becomes permissible for him to carry out. ALLAAH 
Ta'ala has said, 


"So whoever is forced (to eat these forbidden goods) because 
of starvation" (Surah Maa'idah: 3) 


This (second type of Rukhsat) is like consuming carrion and 
drinking wine (in dire circumstances such as starvation). The 
ruling of this second type is that if he abstains from eating 
until he is killed (or dies) then he will be sinful because he 
abstained from that which was permissible for him, like a 
person who commits suicide. 


Substantiating without proof 
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Substantiating without proof is of many types; amongst 
them (one method is) is substantiating that the non-existence 
of the Illat results in the ruling not being present. An 
example of this is (saying that) vomiting does not break 
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Wudhu because it has not been excreted from one of the 
two privates parts (since the Illat, excretion from the private 
parts, is not present the ruling, that Wudhu breaks, will not 
apply) and that a person becoming owner of his brother will 
not result in him being set free because there is not 
parentage (since one is not the parent of the other, which is 
the Illat for freedom, the ruling, of the slave being set free, will 
not apply). 
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(Another example of substantiating that the non-existence of 
the Illat results in the ruling not being present is when) Imaam 
Muhammed was asked whether there is Qisaas (death 
penalty) on a person who assisted a child in murder, to 
which he replied, ''No (Qisaas will not be Waajib on both), 
because the child is not accountable for his actions.'' The 
questioner said, "It is proven that Qisaas will be Waajib on 
the person who assisted the father (in the murder of his son) 
because the father is accountable for his actions (thus just as 
the Qisaas will only be Waajib on the assistant, in the above 
ruling it should also only be Waajib on the assistant of the 
child). (The author says) Substantiating that the non- 
existence of the Illat results in the ruling not being present 
(as the questioner did) is like saying that a certain person 
did not die because he did not fall from the roof (whereas 
there are other ways in which he could have died, thus 
similarly the non-existence of the Illat does not necessarily 
guarantee that the ruling will not apply, as it is possible that it 
can be applied through another means). 
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(Substantiating the non-existence of the Illat results in the 
ruling not applying is substantiating without proof) Except 
when the ruling is limited to that one characteristic (//lat), 
whereby that characteristic is incumbent for the 
application of the ruling. In such an instance it will be 
correct to substantiate that the ruling does not apply when 
the Illat is not present. An example of this is what has been 
narrated from Imaam Muhammed that the child born 
from an illegally seized slave is will not be recompensed as 
it was not seized and there is no Qisaas on the witness in 
the case where a witness retracts his testimony (when he 
testified against someone in a murder trial) because he did 
not murder anyone because illegal seizure is what makes 
recompense Waajib and murder is what makes Qisaas 
Waajib. 
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In a similar manner (as substantiating that the non-existence 
of the Illat results in the ruling not being present is 
substantiating without proof so too is) substantiating from 
the condition of a something (in the past) is substantiating 
without proof. The reason for this is that the presence of 
something (for a period of time) does not necessitate its 
perpetuity (that it remained like that forever), thus the 
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condition of something (in the past) can be used to negate 
but not to affirm (as it is possible that its condition changed). 
Based upon this (that it can be used to negate but not to 
affirm) we say that a person whose lineage is unknown is a 
free person, if someone claims him to be his slave (here the 
condition of his lineage being unknown is used to negate him 
being a slave) and if a person then injures him (the person 
whose lineage is unknown) then the punishment of having 
injured a free man will not be carried out n the perpetrator 
(because his condition of his lineage being unknown can only 
be used to negate and not to affirm) because making the 
punishment of injuring a free person is affirming (that he is 
free) and this cannot be established without proof. 
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Based upon this (that a ruling cannot be established without 
proof) we say that if a woman bleeds for more than ten days 
and she has a previous known habit, then (the number of 
days of) her previous habit will be Haidh and the extra days 
(more than her previous habit) will be Istihaadhah. The 
reason for this is that the days which exceed her previous 
habit consist of the blood of Haidh and Istihaadhah, having 
the possibility of being either one. If we were to say that her 
Habit changed then we would be cancelling her previous 
habit without proof (which is impermissible as mentioned 
previously). 
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Similarly if a girl attains maturity (begins to menstruate) 
with Istihaadhah (she bleeds longer than ten days the first 
time she menstruates), then her period of Haidh will be ten 
days (and the extra days Istihaadhah). The reason for this is 
the bleeding before ten days can be Haidh or Istihaadhah 
and if we were to say that Haidh ended (before ten days and 
the other days are Istihaadhah) then we would be acting 
without proof as opposed to (saying) the blood which 
exceeds ten days (is [stihaadhah) because there is proof that 
Haidh does not exceed ten days (the Hadeeth, "Haidh does 
tee pees ten days"). 
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A proof that the condition of something (in the past) is a 
proof for negation and not affirmation is the ruling 
regarding a missing person (whose whereabouts or death 
cannot be ascertained) because no person will have the right 
to inherit from him and if one of his relatives were to die 
while he is missing, he will not inherit thus (his previous 
condition of being alive) will negate the right of another to 
inherit from him and (his previous condition of being alive) 
will not affirm his right to inherit. 
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If someone were to say that it has been reported that 
Imaam Abu Hanifah said, ''There is no Khums in whales 
because there is no narration regarding it'' whereas this is 
substantiation without proof (which is impermissible). We 
would say that Imaam Abu Hanifah said "because there is 
no narration regarding it'' so as to make clear his excuse 
for (making Qiyaas and) not saying that Khums is due 
(Imaam Abu Hanifah did not pass the ruling without proof but 
derive this ruling through Qiyaas). Because of this (that his 
statement, "because there is no narration regarding it" is in 
actual fact his excuse for making Qiyaas) it has been narrated 
that Imaam Muhammed asked him regarding Khums in 
whales enquiring ''what is it about whales that there is no 
Khums in it?" To which Imaam Abu Hanifah replied, "It is 
like fish and there is no Khums in it". Imaam Muhammed 
then asked, ''What is it about fish that there is no Khums in 
it?" Imaam Abu Hanifah replied, "It is like water (because 
it lives in water) and there is no Khums in water". 


Translation edited by 
A.H.Elias (Mufti) 
(May ALLAAH protect him) 


